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Is A CAUSE OF ACTION FOR DIVORCE AF- 
FECTED BY REPENTANCE AND PROMIS- 
ES OF REFORM ON THE PART OF THE 
WRONG-DOER? 





Many students of our domestic institu- 
tions believe that our laws relating to the 
dissolution of the marriage relation ar? al- 
together too liberal. In many respects this 
charge seems to be fully justified. 

One of the rules of law affecting legal 
separation, which has excited criticism from 
laymen, is that which refuses to enforce con- 
donation on the part of the injured party, 
when the other party is sincerely repentant. 
We have an illustration of this rule in the re- 
cent case of Bovaird vy. Bovaird (Kans.), 96 
Pac. 666, where it was held that while 
the law encourages reconciliation and the 
resumption of marital relations between es- 
tranged spouses, it does not enforce condo- 
nation nor require that a wife who declines 
to live with a husband, who has been guilty 
of adultery and other matrimonial offenses, 
shall herself be deemed guilty of desertion. 

In the principal case the husband who 
admits that he is guilty of adultery, states 
that after the commission of his misconduct 
he was sincerely repentant and has begged 
his wife to forgive him. He fixed up a 
home, and in good faith wrote his wife, 
asking her to return, which she refused to 
do and he brings suit for desertion. The 
wife files a cross-bill, alleging the husband's 
adultery and asking for divorce and ali- 
mony. 

There are two aspects to this case} first, 
the husband’s right to a divorce, second, 
the wife’s right to divorce. The former 
must, of course, fail. The husband is not 
an innocent party. Moreover, the commis- 
sion of the act of adultery justifies the other 
in abandoning the matrimonial domicile. 

What effect, however, do protestations 
of repentance and reformation have on the 
cause of action that has already accrued in 
favor of the wife. In cases of desertion, 





the husband is expected ordinarily to ask 
his wife to return to him before he can 
charge her with desertion. And his sincere 
appeal for her to come to him will, even 
where his action caused her to leave, pre- 
vent his absence from amounting to a de- 
sertion. Albee v. Albee, 141 Ill. 550, 31 N. 
E. 153. 

As to all other causes for divorce, it 
would seem, although we have not been able 
to discover any authorities to that effect, 
that no offer of reconciliation or no pro- 
testations of repentance, no matter how sin- 
cere, neither show of moral excuse not 
amounting to a legal excuse, will be effec- 
tive to prevent a legal separation. In the 
case of O’Neill v. O'Neill, 30 N. J. Eq. 119, 
it was held that no assurances of repentance 
nor any promise of reformation will avail as 
a defense to a suit for divorce on the 
ground of cruelty. We have discovered no 
decided case involving the effect of repen- 
tance on an application for divorce on the 
ground of adultery and therefore the prin- 
cipal case referred to may be considered as 
establishing the rule in reference to mar- 
ital offenses of that nature. 

The courts, however, should be careful 
not to push this rule too far or to state it 
in terms of unbending rigidity. Instances 
might be cited where trial courts have re- 
fused a divorce, with good results, where 
the guilty party gave evidences of sincere 
repentance and reformation. Such courts 
have often been condemned by members of 
the bar who are inclined to insist upon the 
letter of the law, but fail to see the immense 
advantage to society and unborn children, 
when such reconciliations are effected. In 
such cases, courts usually are and should 
be “inclined to encourage reconciliation and 
the resumption of marital relations between 
spouses who are estranged,” as the court 
well says in the principal case; and in view 
of the importance of this consideration, no 
hard and fast, rule should be adopted, but 
trial courts should be granted a certain dis- 
cretion to refttse absolute divorces, at least 
for a tentative period in all such cases where 
a reconciliation is possible, and be permitted 
to use their good offices to bring about such 
a consummation. 
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NOTES OF IMPORTANT DECISIONS 


STREET RAILROADS—CARE REQUIRED 
TO PREVENT COLLISION WITH FIRE DE- 
PARTMENT APPARATUS.—That the appara- 
tus of the fire department when proceeding to 
a fire have the right of way over all vehicles 
on the public highway is well settled. But the 
recent case of Dole v. New Orleans Railway 
& Light Co. (La.), 46 South. 929, extends the 
rule to such apparatus whether proceeding to 
a fire or not. 


Thus in the case cited the plaintiff, a hose 
cart driver, having been ordered to hitch the 
engine horses to the hose wagon and take 
them to be shod, complied with the order to 
the extent that (he and the pipeman), having 
hitched up the horses, he took his position 
and strapped himself on the driver’s seat. 
The pipeman (Ziemer by name) pushed open 
the doors, and, following them as they opened, 
went forward to the track, and raised his arms 
as a signal to the approaching car, whereupon 
plaintiff, whose view of the car was cut off by 
the open door upon his left, assuming that the 
car or any approaching vehicle would thereby 
be stopped, allowed the horses, which were 
prancing or jumping, to move forward, ob- 
liqueing them slightly to the left as they clear- 
ed the doors, with a view of reaching the 
blacksmith shop by going in that direction. He 
then discovered that a car was coming very 
rapidly on the down track, and was threaten- 
ing a collision, to avoid which he pulled the 
horses to the right in the hope of being able 
to get the wagon on the street between the 
track and the curb, and had partly succeeded 
in so doing when the car struck the left hind 
wheel of the wagon and occasioned the in- 
juries to the driver which he complatned of in 
his petition. 

In affirming a judgment for plaintiff the 
court said: “Plaintiff acted upon the supposi- 
tion that Ziemer’s signal to stop meant the 
stopping of the vehicle signaled to, and that, 
receiving no warning that it was not producing 
that effect, it was safe for him to drive on. It 
would have been more prudent no doubt for 
him to have waited until assured of the result 
of the action taken by Ziemer, but he was not 
legally at fault in failing to do so, since the 
action so taken should and would have stop- 
ped the car but for the negligence of the 
mortorneer. It being important that the ap- 
paratus for its extinguishment should reach 
a fire promptly, and the men and horses of 
the fire department being expected and train- 
ed to use the utmost expedition for the ac- 
complishment of that result, the requirement 
that individuals and vehicles engaged upon 





less pressing missions shall not only accord 
them the right of way, but should hold them- 
selves in readiness to do so when they have 
reason to anticipate that the fire engines or 
hose carriages may appear, is not unreason- 
able, and that condition exists when a vehicle, 
more particularly a car, which is confined to 
its track, approaches a fire engine house sit- 
situated in close proximity to such track.” 

The point in this case, however, that aroused 
our interest was the fact that in this case 
plaintiff was not going to a fire, and there 
was no occasion for him to have proceeded at 
more than usual and ordinary speed. This 
point is in the brief expression of dissent of 
Prevosty, J., where he says: “As plaintiff was 
not going to a fire, but simply to have the 
horses shod, and there was no necessity for 
his rushing out upon the track, I think that 
his doing so was contributory negligence on 
his part barring revovery.” 

It would seem that the extraordinary im- 
munity from contributory negligence which is 
thrown around those who operate fire depart- 
ment apparatus proceeding to a fire should not 
apply when the emergency which creates the 
necessity for such immunity does not exist. 
In the principal case the evidence showed 
that the men in charge of the hose cart saw 
the rapidly approaching car, but took no fur- 
ther precaution than to raise the hand and 
shout to the motorman before driving del- 
iberately upon the track. We are inclined 
to agree with Judge Prevosty that this con- 
stituted such contributory negligence as would 
preclude a recovery. 





THE BREACH OF AN UNCONDITIONAL 
CONTRACT BETWEEN A SHIPPER AND 
A CARRIER TO TRANSPORT AND TO: DE- 
LIVER AN EMERGENCY SHIPMENT AT A 
SPECIFIED DESTINATION BY A STATED 
TIME IS NOT EXCUSED BY INEVITABLE 
ACCIDENT OR NECESSITY, AND SUCH 
UNCONDITIONAL CONTRACT IS NOT AB- 
ROGATED BY OR MERGED IN A WRIT- 
ING SUBSEQUENTLY MADE, PURPORT- 
ING TO WAIVE SUCH CONTRACT, WITH- 
OUT A NEW AND INDEPENDENT CON- 
SIDERATION. : 





It would be idle to endeavor to find a 
solution of the legal propositions suggested 
by the above caption, in the modern dect- 
sions, for it must be apparent to any lawyer, 
who has given these questions serious 
thought, that the recent court conclusions, 
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involving them, are out of harmony with 
each other, and with fundamental legal doc- 
trines. A correct solution, therefore, must 
be deduced from first principles. 

The duties of common carriers under the 
common law are reasonably well under- 
stood by judges and lawyers, but it is often 
assumed that the common law rules no 
longer hold good. This is a mistake— 
especially when applied to interstate trans- 
actions. There has been some legislation 
by congress, and some state legislatures, 
affecting the carrying business, but this, in 
so far as it amounts to anything, has been 
but declaratory of the common law, and an 
attempt to mould the common law into stat- 
utory form. The law always has been and 
still is that common carriers shall be obliged 
to carry all things properly offered for 
carriage, within the class of the things 
which such carriers make a business of 
transporting. It is further the duty of such 
carriers to do such carrying at a uniform 
and reasonable rate, and without discrimi- 
nation in any respect, and to complete the 
carriage and make safe delivery within a 
reasonable time. <A failure to do any or 
all of these things, unless brought about by 
some of the well-known excepted causes, 
subjects such carriers to liability for dam- 
ages occasioned by such failure, not as an 
insurer, or by reason of any obligation as- 
sumed by contract, but in tort, as for breach 
of legal duty. If the loss is occasioned by 
reason of one or more of the legally recog- 
nized exceptions—such as the act of God, 
act of the public enemy, etc., there is no 
liability, because then there is no breach of 
law-imposed duty. In no sense can it be 
said that the relation between shipper and 
common carrier, as such, with respect to 
shipments are contractual. To make a con- 
tract many things must concur: there must 
be contracting parties, who have capacity 
to enter into reciprocal stipulations, and 
both parties must be in a position to make 
and reject propositions for contracting; 
there must be a lawful subject matter, and 
there must be a lawful consideration. 
It is obvious that a common carrier as such, 





when shipments are properly offered for 
carriage, has no alternative but to accept 
the things for shipment and make _ the 
transportation. Neither has it the power 
to make any conditions or stipulations with 
reference to facilities of transportation or 
the rate to be charged for freight, nor to 
grant extra facilities or special privileges 
with any shipment, 

But the common carrier system, recog- 
nized by the law is a union of two things: 
A public facility (a highway), with private 
property—or a union of a public service or 
function, with a capacity for any private 
enterprise not inconsistent with such public 
service or function. A common carrier 
may, under certain circumstances become a 
private carrier and as such make contracts 
with reference to carriage, namely, in refer- 
ence to emergency shipments. A common 
carrier may become a private carrier for 
the purpose of carrying those things which 
by reason of their nature necessity has ex- 
cepted from the class of usual carriage, such 
as highly explosive and dangerous ma- 
terials, wild animals, which need _ special 
care, a circus menagerie, and things and 
shipments of like character... And it 
may also become a private carrier, and 
so a contractor, with respect to shipments 
which are to be delivered at a specified des- 
tination at a particular time, or where the 
shipment is to be made in any unusual or 
peculiar manner.. . . . In short where the 
shipper, by reason of the proposed contract 
of shipment, secures lawful advantages or 
consideration which he could not demand 
as a matter of right from a common car- 
rier. But a common carrier cannot 
so assume to act in a private capacity, 
and bind itself or the shipper by 
contracts the effect of which would be to 
hamper its public duties, or would result 
in discrimination. 

A common carrier cannot enter into a 
valid private contract with respect to the 


- (1) Chicago, Milwaukee & St. Paul R. Co. 
v. Wallace, 66 Fed. 506; C., C. & St. Louis R. 
Co. v. Ketcham, 19 L. R. A. 339; Forepaugh v.. 
Del., L. W. R. Co., 128 Pa. 217. 
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shipment of things which from the nature 
of its business it is bound to transport as a 
matter of law-imposed duty. Within the 
limitations above stated it may, according 
to some authorities,” assume greater obliga- 
tions with respect thereto than those which 
the law imposes upon common carriers, but 
an instance could hardly be conceived of 
which would not border on discrimination. 
Public policy forbids the public function- 
ary, the common carrier, to contract away 
its general duties. But, perhaps, it does 
not forbid an extension of them, when this 
does not interfere with its duties, as a 
public functionary. If such duties can be 
so extended by contract, it can be validly 
done only when there is a proper consider- 
ation. 

Under any circumstances which render 
valid a contract with reference to a ship- 
ment, between shipper ‘and .canrier, the 
carrier must necessarily act in a _ private 
capacity, and not as a common carrier or 
public servanf, for the very nature of a 
contract calls into action characteristics 
which a ‘public functionary as such does 
not possess. 

Long before the well known decision in the 
case of New York Central Ry. Co. v. Lock- 
wood,® and ever since that time, the ques- 
tion as to the validity or invalidity of 
shipping contracts has been the theme of 
judicial disquisition. These contracts have 
been in part or altogether upheld by some 
courts, and they have been criticised in no 
very unmeasured terms by~ others, and 
strange as it would seem, the simple reason 
for holding them either void or valid has 
never been clearly stated. 

In speaking of a usual livestock shipping 
contract, the Supreme Court of the United 
States in the Lockwood case says: 

“The carrier and his customer do not 
stand on a footing of equality. The lattet 
is only one individual in a million. He 
cannot afford to higgle or stand out and 
seek redress in the courts. His business 
will not admit of such a course. He pre- 


(2) Elliott on Railroads, sec. 1,456. 
(3% 84 U. S. 357. 





fers, rather to accept any bill of lading, 
Or sign any paper the carrier presents; 
often indeed, without knowing what the 
one or the other contains. In most cases 
he has no alternative but to do this, or 
abandon his business. . . If the cus- 
tomer had any real freedom of choice, 
if he had a reasonable and practicable alter- 
native, and if the employment of the carrier 
were not a public one, charging him with 
the duty of accommodating the public, in 
the line of his employment; then, if the 
customer chose to assume the risk, it 
could with more reason be said to be his 
private affair, and no concern of the pub- 
lic. But the condition of things is entirely 
different, and especially so under the modi- 
fied arrangement which the carrying busi- 
ness and trade has assumed. The business 
is mostly concentrated in a few powerful 
corporations, whose position in the body 
politic enables them to control it. They do 
in fact control it, and impose such condi- 
tions upon travel and transportation as they 
see fit, which the public is compelled to 
accept. These circumstances furnish an 
additional argument, if any were needed to 
show that the conditions imposed by com- 
mon carriers ought not to be adverse, to 
say the least, to the dictates of public 
policy and morality. The status and rela- 
tive position of the parties render any 
such condition void.’”” No one can say 
anything against the statements contained 
in the part of the opinion of the court 
here quoted, but it would have been bet- 
ter, in view of what has been held by courts 
since this decision, had the court simply 
declared the contract in that case void on 
the plain ground that to uphold it would 
permit the common carrier to become a 
private carrier in respect to a shipment of 
the usual character, and jin no manner 
falling within the class in regard to which 
a private contract might or could be made 
by the carrier in that case. 


Many attempts have been made by ship- 
pers, after iron-clad shipping contracts had 
been signed by them, to avoid the effect of 
the stipulations contained therein, by show- 
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ing that fraud had been practiced upon 
them in procuring their signatures thereto. 
In some cases this has been successfully 
established. In others this effort has failed, 
and then because of an erroneous assump- 
tion on the part of courts, that fraud was 
the only vice which would overthrow such 
contracts, they have upheld them without 
mentioning any of the other vital grounds 
which would vitiate them, and thus estab- 
lished precedents fruitful of egregious 
error. Still other courts, (very properly, 
so far as that is concerned), refused to 
permit parties to be relieved from such 
contracts because they negligently failed 
to read them before signing, but in all such 
cases, either because the question was not 
raised, or because such courts were inex- 
cusably ignorant, these so-called contracts 
were held valid, when, clearly, the pur- 
ported contracts should have been held void 
because the shipment involved was of such 
a nature that no private contract could have 
been made in reference to its transporta- 
tion by a carrier, whose duty it was to 
carry it as a public or common carrier and 
any waivers or further stipulations were 
without consideration. 


In all cases where a carrier agrees to 
deliver a given shipment at a particular 
point, by a particular day, to meet a par- 
ticular emergency or for any valid cause, 
it does so as a private carrier. Under 
such circumstances the law imposes no 
special burdens or duties any more than 
it does on any other private contractor. All 
the obligations which the carrier owes un- 
der these conditions flow from the contract. 
The contract which provides for a delivery 
of the shipment at a given place, at a given 
time must be carried out, or the carrier 
is guilty of a breach of the contract and 
it must respond in damages occasioned 
thereby, and it makes no difference whether 
the failure is due to some default of the 
carrier or to inevitable accident, or an 
act of God, or some other cause, not 
brought about by the agency of the 
shipper. This liability does not exist be- 
cause of some implied contract of insur- 





ance, but it exists because of the contract 
of carriage. Of course, a carrier may ex- 
empt itself from liability under such 
special or private contract by express stipu- 
lation, the same as any other contracting 
party might do, but unless this is done the 
contract must be carried out according to 
its terms. 

Many cases exist which abundantly 
sustain this proposition, but it is not al- 
ways fully stated why an act of God or 
inevitable necessity is not an excuse in such 
cases, or why, if the law imposes the duty, 
a different rule prevails. This distinction 
becomes more obscure, in railroad cases, 
from the almost universal mistake on the 
part of the courts, in treating the ordinary 
relation between shipper and carrier as a 
contractual one, and then, illogically, to 
apply the exceptions appropriate and pe- 
culiar to the common law relation. From 
such misconception and confusion of con- 
tract, tort and legal rules is begotten and 
brought forth a monstrosity, which is pre- 
tended to be a law implied qualification. 
By this they would impair the obligation 
of an unqualified contract when a contrac- 
tual relation actually does exist. 

A fair sample of what is here referred to 
may be found in the case of Neal v. Saun- 
derson.* In this case it was claimed that 
because the bill of lading contained no 
exceptions in regard to the usual dangers 
of the river, that therefore the carrier was 
liable for a loss occasioned by such usual 
dangers. This is said by the court: “It 
is however insisted that nothing will excuse 
the defendant, because by his contract, he 
took all risks, even those which might 
arise from inevitable accident. This is as- 
sumed on the ground that the bill of lading 
does not contain a clause excepting the 
dangers of the river, and the absence of 
such exception is construed as a contract 
to deliver, at all events. It is usual for 
carriers by water to except the dangers of 
the rivers or of the seas, in express terms, 
this has the effect to exempt them from 
losses arising, not only from natural causes, 


(4) 41 Am. Dec. 609-12. 
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but from accidents which are usually con- 
sidered as peculiar to the river or the 
sea, . . but it is said if the phrase, 
perils of the sea “excepted,” is to be used 
only in its limited sense, as denoting only 
accidents from natural causes, peculiar to 
that element, then there is no use for the 
exception in the bill-of lading, as common 
carriers are excused by law from losses 
by such accidents. If then, the bill of 
lading had contained the usual exceptions, 
it would seem that it would have been use- 
less, when exemption from loss is claimed 
on the ground of inevitable accident. This 
is necessarily the rule. The law of the 
contract is part of the contract, and in the 
absence of express stipulation the law 
governs. It is not to be presumed that the 
party undertook beyond the terms of his 
contract. His silence~is not to be con- 
strued into an engagement to do more 
than the terms of his contract and the law 
required. The law engrafts on the con- 
tract a condition that the carrier shall not 
be responsible for inevitable accidents, and 
nothing but an express undertaking will 
dispense with this condition’”—“Words 
clothed in reason’s garb”—“Vain wisdom 
all and false philosophy.” The result of 
this decision was undoubtedly correct. It 
was a shipment tinder the strict terms 
of the common law, and, of course, an in- 
evitable accident, or an act of God, is a 
complete defense in common law shipments 
when this is the proximate cause of a loss. 
The bill of lading was not a contract. It 
was a receipt. Stipulations in it did not 
constitute a contract of carriage. It could 
not have been a-c@ntract of carriage for 
the simple reason that the shipment was not 
of such a nature that a private contract 
could be made in reference to its trans- 
portation, and obviously there was no con- 
sideration for the special undertakings 
claimed. The law does not engraft on 
any contract conditions not expressed. The 
act of God was a defense in this. case, be- 
cause it was a common law shipment, and 
under it the carrier had broken no obliga- 





tions—had committed no tort, and there- 
fore was not liable. 

There are many cases like the above, 
but it is not necessary to mention them. 
The trouble with them is that they are 
erroneous. ‘The only sensible thing to do is 
to ignore them, start anew, with legal 
reason and logic as a guide. The law is, 
as above stated, that a carrier may, under 
the circumstances indicated, by special con- 
tract, assume liabilities so as to be answer- 
able for loss or damage for which it would 
not be accountable as a common carrier. 
Emergency shipments can be made only 
under contract, and then only when they 
do not interfere with the public function.* 

The general rule is stated in Elliot on 
Railroads, as iollows: ‘Where there is 
an express contract to carry and deliver 
in a specified time, and no limitations or 
qualifications therein, it 1s held that the 
carriers cannot make available defenses, 
founded upon causes arising from, what is 
termed; “the act of God.’ 

In Harmony v. Bingham the Supreme 
Court of New York holds: “A carrier is 
liable on his express contract to deliver 
within a specified time, notwithstanding 
that the delay of which the plaintiff com- 
plains was caused by inevitable accident.’ 

In School Dist. No. 1 v. Dauchy’, it is 
said: “The defendant insists that where 
the thing contracted to be done becomes 
impossible by the act of God, the contract 
is discharged. This is altogether a mis- 
take The law never creates or im- 
poses on any one a duty to perform what 
God forbids, or what he renders impossible 
of performance, but it allows people to 
enter into contracts as they please, pro- 
vided they do not violate the law, and when 
they do this such contract must be carried 
out.” 

The case of Tompkins v. Dudley® is a 


(S. C.) 488. 
sec. 1,456; 


(5) Gunther v. Barnett, 2 Brev. 
(6) Elliott on Railroads, 2d Ed., 


Miller v. Chicago, etc., Ry. Co., 1 Mo. App. 474; 
Angell on Car., sec. 294. 

(7) Harmony v. Bingham, 12 N. Y. 99, 62 Am. 
Dec. 142, and exhaustive monographic note. 

(8) 68 Am. Dec. 371. re 

(9) 82 Am. Dec. 349, 


(N. Y.). 











Vol. 67 


CENTRAL LAW JOURNAL. 


341 








leading case on the question here discussed. 
This is said in the opinion: “If a party by 
his own contract lay a charge upon him- 
self he is bound to perform the stipulated 
act, or pay <lamages for its non-completion, 
unless the matter was at the time mani- 
festly impracticable.” And at another place 
in the same opinion it is said: “The act 
of God will excuse the not doing of a thing 
where the law created the duty, but never 
where it is created by positive and absolute 
agreement of the party.” . . “And 
when one of two innocent parties must sus- 
tain a loss, the law casts it upon him who 
agreed to sustain it, or rather, it leaves 
it where the agreement of the parties has 
put it.” 


Another well-known case is Adams v. 
Nichols’® which states the law as follows: 
“Where the law imposes a duty upon any 
one inevitable accident may excuse its non- 
performance ; for the law will not require of 
a partv what without any fault of his he 
becomes unable to perform, but where the 
party, by his agreement, voluntarily assumes 
or creates a duty or charge upon himself, 
he shall be bound by his contract, and 
the non-performance of it will not be ex- 
cused by accident or inevitable necessity.” 


Many other cases, mostly old ones, it 
is true, could be found and referred to, 
but those mentioned are sufficient to show 
that there is respectable authority as well 
as sound reason for the matters herein 
contended for. It will be said, perhaps, 
that ‘some of the cases 4referred to do 
not involve shipments, and therefore do not 
affect railroad cases, but no good reason 
can be shown. for none exists, why con- 
tracts should not be just as solemn and 
binding when a railroad is involved as when 
it affects a private individual. It has been 
pointed out that the contract here under 
consideration has nothing whatever to do 
with the idea of common carrier. If the 
shipment assumed was one which must be 
handled by a common carrier as such, the 
contract referred to could not exist. 


(10) 19 Pick. 275. 





It often happens that when after a valid 
special or private conttact such as above 
discussea has been entered into, and acted 
upon, before the actual transportation be- 
gins, a shipping contract, entirely shifting 
the risk is procured to be signed by the 
shipper, as a matter of fact, as said in the 
Lockwood case, already referred to, this 
is often the only alternative the shipper 
has, if he does not want to abandon his 
business, and then it is claimed that such 
writing controls the shipment. Such co- 
called contract usually contains the state- 
ment that it is made in consideration of 
a reduced freight rate. Here again the 
absurdity and inconsistency of the court 
decisions becomes painful. 

From what has been said against the 
validity of contracts between common car- 
tier and shipper, it must not be understood 
that it is claimed that written contracts, 
fhowever favorable’ to the carrier, cannot 
be made in all cases where a valid oral one, 
in relation to emergency shipments might 
be or has already been made, but it is 
claimed that where an oral contract has 
been properly made, under which the car- 
rier has bound itself to deliver a given 
shipment at a given point, at a stated time, 
the effect of which operates as am: absolute 
indemnity to the shipper against any loss 
or damage, this advantage is not lost simply 
because the shipper has signed or received 
a paper, (for which he gets nothing that 
he was not already entitled to under the 
oral contract), purporting to release the 
carrier from its obligations already as- 
sumed, and in which the shipper purports 
to assume many things which he did not 
owe before, for which the carrier pays: 
nothing. If the usually claimed considera- 
tion—a reduction in freight rate, (and this 
cannot be the law-made rate, but that al- 
ready agreed upon under the previous oral 
contract), existed, however slight the re- 
duction, or any other advantage to the 
shipper so secured, this would be sufficient. 
But it is generaiiy shown, and could be 
made to appear in all cases, that no freight 
reduction is ever in fact offered or obtained. 
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It invariably appears that the carrier neither 
obligates itself to do, nor as a matter of 
fact ever does anything under these written 
contracts which it did not already owe, in 


common carrier shipments by force of the 


law, and in private or emergency shipments 
by force of previous contract. 

In shipments controlled by the common 
law a‘reduction in freight rates, if it actually 
existed, would be unlawful, and im such 
cases the contracts are wholly void, for 
many reasons, but chiefly for want of 
consideration. Thousands of courts have 
held that a rate reduction, in shipments 
which must be handled under the common 
law rules, is a good consideration for such 
special contract, full of waivers by the 
shipper. These are all wrong, and useless 
lumber in the law-books. This must be 
apparent from the recent decision of the 
Supreme Court of the United States in 
the case of Texas & Pacific R’y Co. v. Mugg 
and Dryden," to the effect that a contract 
in reference to an interstate shipment, be- 
tween shipper and carrier, stipulating for 
a lower rate than the by law established 
rate is illegal and not binding on the car- 
rier. It is to be hoped that this decision 
will put the courts right on that score, at 
least. 

In some cases courts have upheld the 
limited liability railroad shipping contracts 
in writing, where valid oral agreements 
had been fully entered into in reference .to 
the shipments in question, on the theory 
that the oral contract had in some way be- 
come merged in the written contract. 

“Gegen* Dumheit kampfen Gotter selbst 
vergebens.” (Against ignorance the gods 
themselves contend in vain). 

It is certainly true that previous or con- 
temporaneous oral negotiations, between 
contracting parties, who have reduced their 
agreements to writing, as a matter of legal 
rule, are considered as merged in the 
writing. (But another way of saying that 
the writing is the best evidence of what 
the parties did say, negotiate and agree 


(11) 202 U. S. 242. 





upon by word of mouth, before they finally 
reduced their matter to writing.) An in- 
ferior estate may merge in a superior title, 
as, for example, a mortage interest is some- 
times swallowed up in a subsequently ac- 
quired estate in fee, by the same person 
becoming possessed of both. But how can 
a full-fledged contract be abrogated, 
merged, and swallowed up, without con- 
sideration to one entitled to benefits there- 
under? Oral negotiations may merge, in 
the sense implied in the legal rule, but 
not so oral contracts. For most purposes, 
oral contracts are of equal dignity and 
binding force with written ones. It is 
freely conceded that parties may enter into 
new and different dealings, and each re- 
leasing the other from the obligations of 
the already existing contract, as considera- 
tion would be sufficient. And then, of 
course, they might proceed anew to make 
another contract, either written or oral. 
The fallacy is chiefly in the assumption 
that the performance by the carrier of, or 
its agreement to perform a part of the 
things due under the oral contract, without 
anything additional being paid or assumed 
by it, can be treated as a valid considera- 
tion for the new contract, the waiver by 
the shipper of all his vested rights under 
the first contract, and the assumption of 
many additional burdens by him. In no 


case does the shipper ever get anything by 


reason of the second purported contract, 
which he is not already entitled to under 
the first oral contract. 

“It is well settled that an agreement to 
do, or the doing of that which one is 
already bound to do does not constitute a 
consideration for a new promise.”!* 

If lawyers would insist upon and courts 
uphold the law as it now actually stands, 


(12) Schuler v. Myton, 48 Kansas, 282; Rail- 
road Co. v. Reynolds, 17 Kansas, 255; Wehman 
v. Minneapolis. ete., R. Co., (Minn.), 59 N. W. 
546; Lake Erie & Western R. Co. v. Hol- 
land (Ind.), 63 L. R. A. 948; Rosenfeld v. Peo- 
ria D. & E. R. Co., 103 Ind. 121; German v. Chi- 
cago & N. W. R. Co., 38 Iowa, 127; McFadden v. 
Mo. M. T. R. Co., 92 Mo. 241; Illinois Cent. R. Co. 
v_ Ins. Co., 30 So. 43: Fountain v. Wabash R. 
Co., 90 S. W. 393; Summers v. Wabash R Co., 
79 S. W. 481; Ficklin v. Wabash, 93 S. W. 847. 
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in reference to transportation cases, much 
of that which now agitates the political. 
field, arid the halls of legislation would be 
eliminated, and much of wild and_ ill-* 
adapted legislation would be avoided. In- 
justice has often resulted, not because of 
want of law, but because of want of dis- 
crimination in its application. 

M. C. FREERKS, 


Wichita, Kansas. 








CRIMINAL LAW—STAY OF EXECUTION. 





Ex parte COLLINS. 





Court of Appeal, Second District, California. 
June 18, 1908. 





Unless otherwise provided by law, the court 
has inherent power to stay execution in a crim- 
inal case, and such power, being exercised for 
the benefit of the defendant, will be presumed 
to have been with his consent. 

While a defendant sentenced to a term of im- 
prisonment is entitled to immediate incarcera- 
tion thereon, yet if he does not object to the 
suspension of execution by the court, the judg- 
ment during such suspension remains unex- 
ecuted, and he may not thereafter object to his 
incarceration thereunder. 


TAGGART, J.: On June 1, 1907, Herbert L. 
Collins peaded guilty to a charge of vagrancy. 
waived time for sentence on the charge, and a 
judgment of imprisonment for the term of six 
months in the county jail was refidered and 
entered against him thereon. The judgment 
was not executed at the time. The justice of 
the peace before whom the proceedings were 
had merely made an entry in his docket of 
“commitment withheld,” and allowed the de- 
fendant to have his liberty. On February 29, 
1908, a commitment in execution of said judg- 
ment was issued by the justice, and by virtue 
thereof the sheriff took the defendant into 
custody, and confined him in the county jail. 
It is from this confinement his release is 
sought. Application for such release was 
made to the superior covrt of Kings county, 
in which county defendant was confined, and 
after a hearing his application was denied. It 
was thereupon renewed in this court. 

Both demurrer and answer to the petition 
are presented upon the return. Only one is- 
sue of fact is raised by the latter, and no evi- 
dence was offered by either party in relation 
thereto. The petition alleges that at the time 
the order was made withholding the commit- 





_193, 20 Atl. 954). 





ment the defendant was present in court, and 
ready and willing to surrender himself in ex- 
ecution of the judgment. The answer denies 
that he was ready or willing, but avers that 
he was present, and consented to the making 
ef the order. It appears from the declarations 
of the courts in some jurisdictions that at com- 
mon law it was competent for a court, having 
the authority to imprison as a penalty for 
crime, to make an order staying execution, and 
the power to do this is held to be inherent in 
the court. The practice was recognized and 
followed in England, where there was no ap- 
peal, as a matter of right, from a conviction 
for crime. For this reason, it is said*to follow 
that, unless otherwise provided by statute the 
power to stay execution exists in the court, 
and being exercised for the benefit of the de 
fendant, will be presumed to have been done 
with his consent. Weber v. State, 58 Ohio St 
616, 51 N. E. 116, 41 L. R. A. 472; People v. 
Court, Monroe Co., 141 N. Y. 288, 36 N. E. 386, 
23 L. R. A. 856. 

The application of the rule expressio unius, 
etc., to the provisions of section 1203 of the 
Penal Code would justify a distinction be- 
tween the exercise of the probationary powers 
of the court in suspending sentence and in 
staying execution after sentence. The suspen- 
sion of sentence appears to be the general rule 
in csses in which the defendant is over 16 
years of age, while suspension of execution of 
sentence appears to be restricted to sentences 
to pay fine with imprisonment in the 
alternative. This special provision for a stay 
of execution justifies the further inference as 
to the legislative intent to limit the power to 
specially provided cases. If the rule were 
applicable here, the absence of statutorv au- 


‘thority would render the order, “commitment 


withheld,” void. This same rvie is invoked 
by the respondent in connection with the sec- 
tions of the Code relating to stay of execu- 
tion on appeal but we do not think it material 
to the question before us whether the order be 
void or not. It may even be conceded that the — 
rule declared in those cases in which the plea 
of guilty or, verdict of conviction has been en 
tered, but no sentence imposed, to wit, that 
an agreement or condition that the defendant 
may remain at large unsentenced is void, and 
that the suspension of the sentence entered by 
consent is unauthorized (Gray v. State, 107 Ind. 
177, 8 N. E. 16; People v. Barrett. 202 Ill. 287, 
67 N. E. 23, 63 L. R. A. 82, 95 Am. St. Rep. 230), 
is applicable here, and the invalidity of the sub- 
sequent order staying execution be admitted 
for that reason, yet this would not avoid the 
original judgment (Sylvester v. State, 65 N. H. 
It would still be valid, sub 


stituting unexecuted judgment. The time at 
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which a judgment or sentence shall be carried 
into execution forms no part of the judgment 
of the court. The judgment is the penalty of 
the law, as declared by the court, while the di- 
rection with respect to the time of carrying it 
into effect is in the nature of an award of exe- 
cution. Where the penalty is imprisonment. 
the sentence of the law is to be satisfied only 
by the actual suffering of the imprisonment 
imposed, unless remitted by death or by some 
legal authority. The expiration of time with- 
out imprisonment is in no sense an execution 
of the sentence. State v. Cockerham, 24 N. C. 
204; Dolan’s Case, 101 Mass. 222. 

Where the convicted defendant is at liberty 
and has not served his sentence, if there be no 
statute to the contrary, he may be rearrested 
as an escape, and ordered into custody upon 
the unexecuted judgment. 1 Bishop. New 
Crim, Proc. sec. 1384; In re Shaw, 31 Minn. 44, 
16 N. W. 461; Ex parte Vance, 90 Cal. 208, 27 
Pac. 209, 18 L. R. A. 574; People v. Patrich, 
118 Cal. 332, 50 Pac. 425. Not only may the 
justice of the neace in such a case issue a 
commitment, but he may even be compelled to 
do so by mandamus in a proper case. Mann 
v. Peonle. 16 Colo. App. 475. 66 Pac. 452. Says 
the Cclorado court: “The judgment of convic- 
tion did not become void because the respond- 
ent failed to issue a writ of commitment. * * 
It is immaterial that more than 60 days had 
elapsed since the conviction. Graham was not 
in prison during that time, and the judgment 
could be satisfied only by his actual imprison- 
ment for the adjudged period. The duty to is- 
sue the writ was mandatory.” 

Section 670 of the Penal Code of this state 
provides that the term of imprisonment fixed 
by the judgment in a criminal action does 
not commence to run until the defendant is ac- 
tually delivered at the place of imprisonment, 
and that any time he is temporarily at large 
by any legal means must not be computed as 
part of the term. It was by the application of 
this section that it was held in Ex parte Mor- 
ton, 132 Cal. 346, 64 Pac. 469. that a sentence 
to commence after the date of the delivery of 
the defendant at the place of imprisonment, if 
not within the provisions of sections 669 of the 
same Code, was invalid. If a person who has 
entered a plea of guilty, or who has been con- 
viete’ of a crire, desires that his sentence 
shall begin, he can, if not in custody, compel 
the issuance of the commitment (Mann v. Pev- 
ple, supra), or, if he be in custody, may have 
a writ of habeas corpus to direct his im- 
prisonment upon such sentence, in the proper 
place, that his term may begin to run under 
section 670. If he be serving a sentence for a 
misdemeanor in the county jail, and be sen- 
tenced upon conviction of a felony, he is en- 
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titled to be removed to the state prison 
forthwith, by virtue of the requirement 
of section 1216, Pen. Code, to that effect. 
Ex parte McGuire, 135 Cal. 339, 67 Pac. 
327, 87 Am. St. Rep. 105. While a com- 
parison of section 1213 with section 1455 


discloses an absence of the element of time 
in the provisions for the execution of a judg- 
ment under the last section, and the former 
shows a right of the defendant to immediate 
action by the sheriff, and it was upon this 
statutory right to be taken forthwith that the 
action of the court Ex parte McGuire was 
based, it is unnecessary in support of the 
court’s action, to hold that any difference in 
the practice was intended by the legislature. 
There was a valid, subsisting judgment un- 
executed against the defendant on the 20th of 
February, 1908. The record does not dis- 
close that any objection was made by him 
to the suspension of sentence, or any effort 
to have the court execute the judgment. That 
he was ready and willing to have the sentence 
executed did not cause him to demand its 
execution, or to refuse to accept the benefits 
of the order now claimed to be void. The 
judgnien! being vaiid and. the sentence un- 
served. the commitment of the defendant in 
execution of the judgment was a legal and 
valid imprisonment. 
Writ dismissed and petition denied. 
We concur: ALLEN, P. J.; SHAW, J. 


Note.—Power of Court to Indefinitely Suspend 
Judgment in a Criminal Case.—A glance at the 
authorities will clearly dispel any doubt that this 
is a question on which the courts are in complete 
harmony. When it is observed that some courts 
have held that no court has power to grant a 
stay of execution (Butler y. State, 97 Ind. 373) ; 
others that such power is inherent in every cour! 
of record (People v. Court of Sessions, 141 N. 
Y. 288); others that it may stay execution at 
least to perfect appeal (Parker v. State, Ind., 
23 L. R. A. 859), or to apply for a pardon 
(Chitty’s Crim. Law, 1819, p. 532), or during 
term at which sentence was passed (Weber v 
State, 58 Oh. St. 472); others that an indefinite 
stay of execution amounts to a pardon (People 
v. Allen, 155 Ill. 61); others that judgment and 
sentence must be imposed without delay (People 
v. Morrisette, 20 How. Pr. 118), and still others 
that the state may compel a court to execute sen- 
tence by mandamus (Mann y. People, 16 Colo. 
App. 475), we gain an idea of the dense clouds 
of confusion which still surround a correct appli- 
cation of the principles of law which govern ques- 
tions of this character. 

There is undoubted authority for the statement 
that at common law courts had the power to 
stay execution of sentence for certain purposes. 
2 Hawk P. C., chap. 51, sec. 8; Forsyth, Trial 
by Jury, 193; 4 Crim. Law Mag. 730; Hale, P. C., 
19; sec. 2; 4 Bl. Comm. chap. 31. Our examina- 
tion of the cases on which these authorities rest, 
discloses the fact that in every case we have exam- 
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ined, the purpose of the suspension was either to 
permit an opportunity to obtain a pardon, or to 
secure further evidence or for some other definite 
purpose and for a time certain. In most of the 
cases at common law the suspensions were during 
the term for which the judgment was rendered, 
although Blackstone says in the citation above 
referred to, that “these arbitrary. reprieves may 
be granted or taken off by the justices of gaol 
delivery, although their session be finished and 
their commission expired,” but Blackstone him- 
self significantly adds: “but this rather by com- 
mon usage than of strict right.” 

There is no reason why mere “common usage” 
at common law and that against “strict right” 
should be followed blindly to its full extent in 
this country without some reason or principle 
demanding its acceptance. At the early common 
law, it should be observed, there was no right 
of appeal, and thus judgments were not subject 
to review and thus could not be held under con- 
sideration for a further time except by suspension 
of the judgment. And when it is observed that 
practically all of the instances of suspended 
sentences were in capital cases and were for the 
purpose of discovering further evidence to satisfy 
the mind and conscience of the court, a pro- 
ceeding seldom necessary under modern practice, 
where a judge who is satisfied that the evidence 
is insufficient to convict, may direct a verdict of 
acquittal, we observe why such a right or power 
is unnecessary in furtherance of justice in this 
country, except within certain limitations. 

American tribunals take such judicial powers 
as common law courts of record possessed, which 
do not conflict with our constitutional separation 
of the powers of government. It cannot be de- 
nied that some common law justices, as Sir Ma- 
thew Hale, assumed powers to reprieve and com- 
mute the sentences of prisoners convicted before 
them that could not be countenanced if assumed 
by courts in this country. They would constitute 
undoubted usurpation of the constitutional pre- 
rogatives of the executive. 

With equal reason it may be said that the 
power to stay execution in any event cannot be 
denied to courts altogether for within certain 
limitations. which it may be difficult to exactly 
define, such power is clearly inherent and neces- 


sary to give them full control over their adjudi- - 


cations. Thus, it may be said that during the 
term at which a judgment is rendered, the sen- 
tence may be modified or stayed. Bank v. Withers, 
6 Wheat. 106; Wharton’s Criminal Practice, 
(oth Ed.), sec. 913. This was the full extent of 
the decision in the case of Weber v. State, 58 
Ohio, 616. In such cases the matter is still “in 
the breast of the court” and subject to the court’s 
further consideration, 

Another very preper use of the right to stay 
execution for judicial purpose is to enable a de- 
fendant convicted for a capital offense to appeal 
his case and be heard. Parker v. State (Ind.), 23 
L. R. A. &59. The court in that case very well 
said that such a power was necessary to enable 
it to exercise its judicial powers, for if, said the 
court, they were compelled to entreat the governor 
to reprieve the defendant until they could hear his 
appeal. the court would not be independent of the 
executive and would, therefore, not be what the 
constitution intended them to be, an independent, 
co-ordinate branch of the government. 

When we come to consider the right of the 
court to suspend indefinitely a sentence, which 


! vy. Brown, 54 Mich. 15, 





it has imposed, after conviction or plea of guilty 
in a criminal case, we are in the thick of a bitter 
contest between the authorities. The leading 
modern authority in favor of the unlimited power 
of the trial court to suspend an execution in a 
criminal.cause for a time certain or for an in- 
definite period is the case of People v. Court of 
Sessions, 141 N. Y. 288, 23 L. R. A. 856, 36 N. E. 
386. This was an application by the state for a 
writ of mandamus to compel a lower court to 
proceed to judgment in a certain criminal case 
and pass sentence on the defendant. One of the 
cider and inconsistent arguments in this and 
a few other cases holding to the same rule is in 
the effort to distinguish between an indefinite 
stay of execution and a reprieve. Whether there 
is a distinction or not, the very casés and au- 
thorities at common law on which such courts 
base their right to exercise such a power in- 
variably style such stays of execution as re- 
prieves. Thus Sir Mathew Hale, who is the 
most strenuous supporter of this right to sus- 
pend sentence in criminal causes, says: “Some- 
times the judge reprieves before judgment, etc.,” 
2 Hale P. C., chap. 58, p. 412. Blackstone also 
calls them “reprieves.” And such ‘they are, how- 
ever embarrassing such designation of them may 
be to courts who desire to distinguish such pow- 
ers from constitutional grants of power to the 
executive to reprieve and pardon, This same 
inconsistency is evidenced by the Indiana Supreme 
Court in the case of Parker v. State (Ind.), 23 
L. R. A. 859, overruling the case of Butler v. 
State, 97 Ind. 373. The Parker case is not an 
authority, however, for indefinite suspensions of. 
criminal judgment, the decision in that case being 
only that the supreme court could stay execution 
in a capital case pending appeal. We regard a 
stay of sentence for such purpose perfectly justi- 
fiable in aid of the court’s undoubted jurisdiction 
tov-hear appeals, ° 

The leading cases in opposition to the doc- 
trine that trial courts have any inherent right 
to indefinitely suspend a judgment in a crim- 
inal case is the case of People y. Allen, 155 IIl. 
61. 41 L. R. A. 473, together with the ’ splendid 
argument of Judge Cooley in the case of People 
19 N. W. 571. In the 
Allen case Justice Wilkin said: “Our constitu- 
tion confers the pardoning power upon the execu- 
tive branch of the state government, and the 
governor alone can prevent the infliction of pun- 
ishment after a legal conviction. Courts may un- 
doubtedly set aside verdicts of guilty and grant 
new trials or arrest the judgment, but they have 
no power to allow ‘the conviction to stand and 
at the same time defeat its operation by an in- 
definite postponement of sentence.” In the Brown 
case we call attention to these wise. observations 
of one of the greatest judges of the present age. 
Justice Cooley said: “That there may be no 
misapprehension on this point, it is only necessary 
to understand exactly what it was which the 
judge was requested to do. In terms it was to 
suspend sentence. Now it is, no doubt, competent 
for a‘criminal court, after conviction, to stay for 
a time its sentence; and many good reasons may 
be suggested for doing so; such as to give oppor- 
tunity for a motion for a new trial or in arrest, 
or to enable the judge to better satisfy his own 
mind what the punishment ought to be (Common- 
wealth v. Dowdican’s Bail, 115 Mass. 133); but 
it is not a suspension of judgment of this sort 
that was desired in this case, but an entire and 
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absolute remission of all penalty. In other words. 
what was requested of the judge was that he 
should take advantage of the fact*that he alone 
was empowered to pass sentence, and by post- 
poning indefinitely the performance of this duty, 
indirectly, but to complete effect, grant to the 
respondent a pardon for his crime. . .No 
doubt, judges have done this sometimes, but this 
is no reason for asking for a repetition of the 
wrong: it is rather a reason for being specially 
careful, not to invite it, lest by and by it come to 
be understood that the power to pardon, instead 
of being limited to one tribunal, is confided to 
many, and that the pressures of influence and re- 
spectability may be as properly employed with a 
judge to prevent sentence, as many seem to think 
it may be with a governor to procure a formal 
pardon.” 

Other authorities holding that courts have no 
authority to suspend sentence, except as an inci- 
dent to the review of the case or upon other well- 
established grounds already referred to are as 
follows: In re Webb, 8 Wis. 354 62 N. W. 
177, 46 Am. St. . 846, 27 L. R. A. 356; In re 
Markuson, 5 N. Dak. 180; Mann v. People, 16 
Colo. App. 475 Weaver v. People, 33 Mich. 290. 
Where no sufficient reason is given by the trial 
court there is no doubt of the right of the state 
to mandamus the lower court to proceed to judg- 
ment, and this has been so decided. Mann v. 
People, 16 Colo. App. 475. 

The eftect of an indefinite suspension of a 
judgment in a criminal cause on good behavior 
or for any other reason is the same as a dis- 
charge. Power over a prisoner is lost upon such 
suspension without recognizance and the court 
cannot subsequently sentence him or compel him 
to serve out the punishment for his crime. Peo- 
ple v. Allen, 155 Ill. 473, 41 L. R. A. 473; In re 
Webb, 89 Wis. 354, 62 N. W. 177, 46 Am. St. 


Rep. 846, 27 L. R. A. 356. The reason for 
this, rule, besides being founded on the fact 
that there is no right or power in the 


court to grant indefinite suspensions, is that in- 
definite suspensions are clearly against a sound 
public policy as they give to the court power to 
capriciously arrest or imprison citizens who per- 
haps many years before had been convicted of 
crime and since that time had made for them- 
selves-a name in business or society which could 
be instantaneously destroyed by the arbitrary ac- 
tion of the judge of the court which tried him. 








JETSAM AND FLOTSAM. 


UNFRUITFUL LAWSUITS. 

Many men, level-headed enough about other 
things, seem to lose their wits entirely when 
they get tangled up in a lawsuit. In a case re- 
cently concluded in the German courts a Berlin 
business man paid out over $900 to recover the 
value of a five-cent postage stamp, and now 
everybody is laughing at him because he didn't 
even get the stamp back. It seems as if this 
claimant had justice on his side, too; he had 
written a polite letter asking for an address 
and enclosing postage for reply. Failing to 
get an answer, he sued for the stamp. 

The famous Missouri watermelon 
just as trifling and even more disastrous. 
seed 


case was 
The 


was planted on one farm, but the vine 


.car. The 





crept through a crack in the rail fence and 
the melon grew on the other side. Both farm- 
ers claimed it, and instead of seeing the joke 
they went to law. To add to the puzzle of 
ownership an additional complication, the fence 
was on a county line, and a question of the ju- 
risdiction, of course, was involved. The farm- 


ers bankrupted themselves without deciding 
the question of ownership. The melon worth 
about ten cents in the first place, had disap- 


peared long before. 

The Iowa case which concerned the identity 
of a red and white heifer calf, was equally dis- 
astrous, says the Chicago Tribune. It is said 
that subpoenas were issued for more than two 
hundred witnesses, who attended court after 
court and received their fees and mileage. The 
question of who owned the calf grew from a 
joke into a neighborhood tragedy. Perfectly 
honest men and women took the witness stand 
and swore against each other. So great was 
the puzzle that jury after jury was unable to 
agree, and no man knows to this day whether 
there were two spotted calves that looked just 
alike, or whether one man tried to steal the 
other’s calf. After they had spent all their 
money in litigation the rival owners met one 
day and tossed a coin to settle the case. 

How the costs run up in these trivial actions 
was shown ir a Canadian case. By one of those 
queer marriage settlements sometimes made in 
England, a young man agreed to pay his wife's 
mother $100 on the first day of every year. He 
settled in Canada, and when he came to make 
the remittance he deducted the amount of the 
money order and sent her only $99.84. The 
mother-in-law insisted that she must have the 
other sixteen cents, and after a month or two 
she had her attorneys bring suit against him in 
the Ontario courts. She made him pay, too, 
and stuck him for the costs of the action, 
though she was obliged to fee her own lawyers. 
The total expenses of this sixteen-cent lawsuit 
were said to be exactly $612. most of Which 
fell upon the economical son-in-law. 


One of the celebrated French cases was over 
a two-cent toy balloon, and the litigants were 
Baron de Sibert and the Paris Metropolitan 
Railway. The balloon belonged to *the baron’s 
little girl. and the railway employees, on account 
of some rule they felt obliged to enforce, would 
not permit it to be brovght into the passenger 
baron stormed and threatened, but 
the guard was obdurate, and the toy was left 
behind while the child wept. The next day the 
nobleman sued the company for the two cents. 

Some of the smartest laWyers in Paris were 


engaged in the case. It was proved that the 
balloon was filled with gas, and that it was 
likely to explode at any time, and the wise 


court held that even if its explosion could not 
possibly be attended by danger, it might “cre- 
ate a panic among the passengers,” and the de- 
cision was against the baron. He spent hun- 
dreds of dollars trying to get even with the 
company, and the more he lost the less satis- 
faction he obtained. 

The most expensive lawsuit in the world is 
said to have been that over the wi!l of Antonio 
Traversa, a merchant who lived in Milan. He 
left a fortune of $3,000,000, and there were a 
large number of heirs with conflicting interests, 
The case was in the different courts of Italy 
for years and the 105 lawyers engaged in it ran 
up costs aggregating more than $2,000,000. The 
estate lost in value, too, during the contest; so 
that the winning heirs found themselves with 
a small sum to their share when the final de- 
cision was rendered. 
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One of the most persistent complainants on 
record was an aged Belgian lawyer, who once 
tried to ride in an Antwerp street car, or tram- 
way, on a ticket which he maintained was good 
but which the company refused to honor. He 


brought suit against them next day and the’ 


court decided against him. He paid his costs, 
only a trifle, and the next time he got on the 
car he offered the same ticket. It was refused, 
and again he haled the company into court. 

As he was his own lawyer and the ticket was 
his witness, it was not an expensive course of 
litigation for him, but it cost the company 
something. As often as he would be thrown 
out of court he would offer the ticket again 
and establish grounds for a new case. At last 
the tramway company saw a great light. They 

* accepted the ticket one day and let the lawyer 
ride.—Law Notes. 








CORRESPONDENCE. 





ALLEGATA ET PROBATA MUST CORRESPOND. 
VARIANCE IS FATAL. 
Editor of Central Law Journal: 

The following case presents some questions 
upon which I should like to have the views of 
such of your readers as are sufficiently inter- 
ested to express themselves thereon in your 
correspondence column. The point was made by 
the plaintiff that the judgment of November. 
1906. was beyond the jurisdiction of the court 
in this case because not authorized by the 
pleadings; that the pleadings, as expressed in 
64 Central Law Journal, page 185, being the 
“foundation for the jurisdiction of the cause,” 
no judgment could be given which was not 
based on appropriate alleghtions in the plead- 
ings. The facts were: The complaint alleged 
that plaintiff, on April 20, 1897, executed a deed, 
absolute in form, conveying the land to the de- 
fendant; that the deed was intended to be a 
mortgage, or security merely, the defendant 
having agreed when it was made to so consider 
it, and that he would give plaintiff ten years 
from its date to pay the debt which it was 
given to secure. Plaintiff alleged further that 
he had made sundry payments to the defend- 
ant. He prayed a judgment decreeing the de- 
fendant to hold the land as mortgagee, and 
that he, plaintiff, be given credit for the pay- 
ments he had made, as alleged in his com- 
plaint. 

Defendant answered, merely denying the al- 
legations of the complaint, admitting that he 
had received certain payments from the plain- 
tiff, but alleging that said payments were 
made as rent for the property, the plaintiff, af- 
ter the execution of the deed, having remained 
in possession. After the beginning of this suit 
the defendant secured possession of the land, 
and the plaintiff filed a supplemental com- 
plaint, setting up this change of possession af- 
ter suit brought, and asking that the defend- 
ant be charged ee .., and plaintiff have 
credit, for the rental value durin defendant's 
possession. There was no answer to the sup- 
plemental complaint. The defendant in his an- 
swer did not ask’ that the mortgage, if estab- 
lished accordine to the complaint, be fore- 
closed, contenting himself with’ standing on his 
prima facie title. as absolute owner, under the 
deed of April, 1897. In this state of the case 
judgment was entered by consent in May, 1906, 
that defendant held the land in trust to secure 
$789 with interest from April 20, 1897, and, af- 
ter the payment of that sum, in trust for the 





plaintiff. The consent judgment did not ad- 


judge that the said amount was then due to 
the defendant, but was silent on that point, 
there being no finding one way or the other 
on the plaintiff's allegation that he was en- 
titled to ten years from the date of the deed, 
April 20, 1897, to pay his indebtedness to de- 
fendant. The consent judgment of May. 1906, 
also adjudged that plaintiff was entitled to be 
credited on said $789 “with the amount actual- 
ly received by the defendant as rents upon said 
lands and one-third of crops raised on such 
parts of same as defendant permitted to be 
cultivated without charging rents’ therefor, 
with interest on said rent from the time they 
were received, less taxes paid by defendant on 
the land,” and it was referred, “to ascertain 
the credits to which plaintiff is entitled under 
this order.” It also directed that upon payment 
to defendant of “the sum due tq him under this 
decree” the defendant should convey the land to 
the plaintiff, and that there “be no change in 
the possession of said lands until the further 
order of the court.” The referee ascertained 
and reported the credits to which plaintiff was 
entitled under said consent judgment. The de- 
fendant then notified plaintiff that he would 
move for a “confirmation of the report, and that 
a judgment confirming the report would be pre- 
sented to the court for its signature.” Defend- 
ant did not move, or give notice of a motion, 
for a money judgment against plaintiff, or for 
a sale of the land. On this motion, over plain- 
tiff’s objection, judgment was rendered against 
the plaintiff for the $789. less the credits ascer- 
tained by the referee, and that the land be sold 
unless the judgment was paid. Was this judg- 
ment within the jurisdiction of the court, under 
the pleadings, to render in this suit. Would not 
the case made by the pleadings have been com- 
pletely disposed of by merely confirming the 
referee’s report, and that being so, was not the 
court without jurisdiction to-go beyond a com- 
plete disposition of the case made by the plead- 
ings. Ought these questions not to be answered 
in the affirmative, if nothing further appeared 
in the case than has above been stated—ought 
they not a fortiori to be answered affirmatively 
when the plaintiff presented an uncontradicted 
affidavit, in opposition to the demand for a 
money judgment and sale, alleging that de- 
fendant had been continuously in possession of 
the premises from April 1, 1902, that after the 
filing of original and supplemental complaints 
defendant had committed waste on the property 
to plaintiff’s damage $500, many of the acts of 
waste—as affidavit alleged—beine committed 
subsequent to the consent decree of May, 1906, 
and all of them after the filing of the com- 
plaints. 
Asheville, N. C. . F. W. THOMAS. 
We agree with Mr. Thomas.—(Editor.) 








HUMOR OF THE LAW. 





The couple were of the color of the ace of 
spades. 

“You charge your husband with having struck 
you repeatedly with his fists?” asked the judge 
of the woman. 

“Yes, your honor,” she answered. 

“Six months!” shouted the judge. 

“These black hand outrages have 
cease !”—Lippincott’s. 
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1. Accident Insurance—Misrepresentations.— 
A misrepresentation of a material fact in re- 
liance on which a contract of insurance is 
issued avoids the contract, whether the repre- 
sentation was made intentionally and know- 
ing:y or through mistake.—United States Fidel- 


ity & Guaranty Co. v. First Nat. Bank of 
Dundee, Ill., 84 N. E. Rep. 670. 
2. Accord and Satisfaction—Payment by 


Third Person.—Payment by a third person of 
a sum less than the amount due, in full satis- 
faction thereof, held a valid accord and satis- 
faction.—Partridge v. Moynihan, 110 N. Y. Supp. 
539. 
3.——What 
sent which 
of a claim, 


Constitutes.—Where a check is 
is claimed to be in full payment 
the receipt and retention thereof 


by the payee without objection is an accord 
and satisfaction of the claim.—Rauh v. 
110 N. Y. Supp. 923. 


Wolf, 





4. Acknowledgment—Homestead.—A mort- - 
gage of a homestead is void where the wife’s 
separate acknowledgment was taken before one 
purporting to be a judge of a court created 
by an unconstitutional act of the legislature. 
—King Lumber Co. v. Crow, Ala., 46 So. Rep. 
646. 


5. Admiralty—Claims for Loss of Life.—The, 
law of France which authorizes recovery for 
loss of life against a vessel in fault will be 
enforced by the courts of the United States 
in a proceeding to limit liability for claims 
against a French vesse! found to be at fault 
for collision in a fog on the high seas.—Des- 
lions v. La Compagnie Gererale Trunsatlan- 
tique, U. 8S. S. C., 28 Sup. Ct. Rep. 66}. 

6. Adverse Possession—Boundaries.—An in-* 
strument not purporting to convey the lands 
therein described cannot be looked to for the 
purpose of extending one’s possession to the 
boundaries of the lands.—Mathews v. Ten- 
nessee Coal, Jron & R. Co., Ala.; 47 So. Rep. 78. 





Constructive Possession.—The presump- 
tion of constructive possession cannot without 
evidence be extended to distinct lots held under 
different deeds, though the colorable title may 
be in the same person, nor to separate con- 


= 
‘e 





tiguous tracts of land described in the same 
deed.—Hornbiower vy. Banton, Me., 69 At). 
Rep. 568. 

8. Instruction.—An instruction as to ad- 


verse possession, which omits the word “con- 
secutive” before the word “years,” in describ- 
ing the length of time required to perfect’ title 
by adverse possession, is erroneous.—Hayes v. 
Lemoine, Ala., 47 So. Rep. 97. 

9, Allems—Burden of Proving Citizenship.— 
Where the United States denied a Chinese per- 
son’s right to enter, the burden was on him 
to prove such right, that he was born in the 
United States; there being no claim his alleged 


right rested on any other’ basis.—Ex parte 
Loung June, U. S. D. C. N D. N. Y., 160 Fed. 
Rep. 251. 


10. Animals—Fence Breaking Cattle-—Where 
a person has a good fence, and another’s cattle 
break through it, he has a right to shoot them 


to protect his crop.—Huffman v. State, Tex., 
110 S. W. Rep. 749. 
thy Liability of Owner.—The owner of a 





cow at large in a highway is not liable to a 
person injured by being thrown from a vehicle 
through her horse taking fright at the cow 
getting up when she tried to drive around it. 
—Marsh v. Koons, Ohio, 84 N. E. Rep. 599. 

12. Appeal and Error—<Action to Abate.— 
Where, in an action to abate a mill dam, the 
issues were submitted to a jury, the appellate 
court will not review the correctness of the 
decree where the evidence is not in the record. 
—BHdmondson y. McGinnis, Ala., 47 So. Rep. 
62. 

13. Directed Verdict.—On appeal from a 
judgment, failure to renew a motion for a 
directed verdict at the close of the testimony. 
or to move for a directed verdict, precludes 
a review of a ruling on a motion for a directed 
verdict at the close of plaintiff's case.—Landis 
Mach. Co. v. Komantz Saddlery Co., N. D., 116 
N. W. Rep. 333. 

14. Evidence.—In a trial for aiding a na- 
tional bank cashier in misapplying a_ stock 
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certificate held by the bank, any error in ad- 
mitting the bank’s minute book on the prose- 
cution’s part to show that it disclosed no 
record of the directors sanctioning the use of 
the certificate held harmless.—Cook v. United 
States. U. S. C. CGC. of App., Third Circuit, 159 
Fed. Rep. 919. portn ; 


15.——Laws of Foreign State—-Where the 
laws of another state of which the courts could 
not take judicial notice were hot proved at 
the trial, they could not be establishd on ap- 
peal by a citation of reports of decided cases 
by the courts of such state.—Varner v. Inter- 
state Exchange, Iowa, 115 N. W. Rep. 1111. 


16. Law of the Case.—Where on a former 
‘appeal it was held that there was evidence to 
take the case to the jury, the decision was the 
law of the case on a second trial.—International 








Boom Co. vy. Rainy Lake River Boom Corp., 
Minn., 116 N. W. Rep. 221. 
17. Misconduct of Counsel.—A cause will 


not be reversed for misconduct of counsel 
where the attention of the trial court has 
been called to the misconduct and counsel duly 
admonished, unless it prejudiced the rights of 
the adverse party.—Church y. Chicago, B. & Q. 
Ry. Co., Neb.. 116 N. W. Rep. 520. 


18. Overruling a Motion.—Error in over- 
ruling a motion to exclude certain testimony 
of a witness on direct examination is not 
ground for reversal, where evidence brought 
out on the cross-examination of the witness 
affords the only foundation for obviating the 
effect of his evidence in chief.—Union Naval 
Stores Co. v. Pugh, Ala., 47 So. Rep. 48. 

19. Arrest—Police Power.—The city charter 
of Bessemer (Loc. Laws 1900-01, pp. 444-462. 
sec. 25), authorizing the city to empower police 
officers to make arrests with or without war- 
rant, held not inconsistent with Code 1896, 
sec, 5211, authorizing arrests without warrant 
in cases of felony. but to extend the authority 
to cases of misdemeanor within the munici- 
pality.—Childers v. State, Ala., 47 So. Rep. 70. 

20. Assignments—Conduct of Assignee.—Act 
of assignee for benefit of creditors in giving 
purchaser from'him of property belonging to 
the assignor’s estate guaranty to furnish buyer 
of the property from the purchaser at a certain 
price held to place assignee in antagonism to 
the estate.—McCord v. Nabours, Tex., 109 S. W. 
Rep. 913. 





21. Associations—<Action Against Members.— 
One suing the individual members of an un- 


incorporated association held required to prove. 


facts sufficient to make out a cause of action 
against the association.—Barasch v. Reimer, 
110 N. Y. Supp. 1053. 

22. Attachment—Service of Process.—Per- 
sonal notice to'an absent defendant of an at- 
tachment of his real estate implies more than 
casual information of the suit or of the seizure 
of his property, but it relates to his receiving 
or learning of the copy of the writ that he 
is entitled to have left him.—Wade v. Wade’s 
Adm’r, Vt., 69 Atl. Rep. 826. 

23. <Attorney and Client—Authority of At- 
torney.—An attorney for two tenants in com- 
mon, who adds the name of the third tenant 
as plaintiff in an action to recover for a 
trespass on the common property, cannot be 
compelle” under Civ. Code 1896, sec. 594, to 





prove his authority to act for such third tenant. 
—Union Naval Stores Co. v. Pugh, Ala., 47 So. 
Rep. 48. 


24. Insulting Judicial Officer.—Where an 
attorney wrote a personal letter to the chief 
justice of the supreme court, impugning both 
the intelligence and the integrity of said chief 
justice and his associates, he was guilty of 
professional misconduct for which he will 
be suspended.—State Board of Examiners in 
Law v. Hart, Minn., 116 N. W. Rep. 212. 

25. Bankruptey—Change of Domicile.—A 
bankrupt under ruardianship having changed his 
domicile with the guardian’s consent to Vermont 
and resided there for more than six months, 
bankruptcy proceedings were maintainable in 
the district of Vermont, though the guardian- 
ship and insolvency proceedings were pending 
against him in New Hampshire.—In re Kings- 
ley, U. S. D. C., D. Ver., 160 Fed. Rep. 275. 

26.——Chattel Mortgages.—Where a_ trustee 
was not required to perform a contract of con- 
ditional sale of a corn popper to the bankrupt, 
but sold the same with the other property en 
masse, he was not authorized to pay the 
balance of the price without an order of court 
on notice.—In re Grainger, U. S. C. C. of App., 
Ninth Circuit, 160 Fed. Rep. 69, 

27.——Claims.—Where a bankrupt for a valu- 
able consideration assumed the payment of 
certain notes, his estate was lable for the en- 
tire debt, notwithstanding the holder might 
also have enforced payment against another.— 
In re Girvin, U. S. D. C., N. D. N. Y., 160, Fed. 
Rep. 206. 

28. Claims.—A court of bankruptcy has no 
jurisdiction under Bankr. Act. ch. 541, sec. 57n, 
to nermit proof of a claim after the time fixed 
therein. had expired, though the creditor’s de- 
fault was solely the result of accident and mis- 
take.—In re Sanderson, U. S. D. C., D. Ver., 
160 Fed. Rep. 278. 

29.——Collusion Between Bankrupt and Re- 
ceiver.—While receivers in fact selected by 
petitioning creditors in collusion with the al- 
leged bankrupt wil not be appointed the 
fact of such collusion, where it did not suc- 
ceed, does not require the court to dismiss the 
petition in favor of one filed later by other 
creditors, but, where it is otherwise regular 
and sufficient, the adjudication will be made 
thereon.—Birmingham Coal & Iron Co. v. 
Southern Steel Co., U. S. D. C., N. D. Ala., 160 
Fed Rep. 212. 











30. Counsel Fees.—Notice, as the court 
may direct. of proceedings under Bankr. Act 
ec. 541, sec. 60d, to re-examine payments to 


counsel by bankrupt in contemplation of 
bankruptcy, held sufficient if an opportunity is 
given to contest the reasonableness of the 
charges.—In re Wood, U. 8S. 8. C., 28 Sup. Ct. 
Rep. 621. 

31. Discharge.—Though generally the bur- 
den is on-a creditor to sustain his opposition 
to the bankrupt’s discharge, the rule does not 
a~niv where the question presented is one of 
law, e. g., the construction of a statute, and 
not one of fact.—In re Gilpin, U. S. D. C., E. D. 
Pa., 160 Fed. Rep. 171. 

32. Discharge.—Larceny or larceny as 
bailee, committed by a bankrupt against an 
objecting creditor more than a year before 
the petition was ‘filed, held no ground for the 
refusal of a discharge.—In re Wolf, U. S. D. C., 
E. D. Pa.. 159 Fed. Rep. 299. 
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33. Fraudulent Transfer of Property.— 
Where the partners consent, their application 
of the partnership property to the payment of 
an individual debt of a partner within four 
months of the filing of a petition in bankruptcy, 
and while the partners and the firm were in- 
solvent, does not evidence any intent to hinder 
or defraud the creditors of the firm, within 
Bankr. Act. c. 541, sec. 67e, and is not void, but 
voidable.—Sargent v. Blake, U. S. C. C. of App., 
Eighth Circuit, 160 Fed. Rep. 57. 


34.——Jurisdiction.—Bankr. Act, c. 541, sec. 2, 
subd. 7, and sec. 23, sudbs. 67b, 67e, he'd to 
give the court of bankruptcy concurrent juris- 
diction with the state court of a suit by the 
bankrupt’s trustee to recover the proceeds of 
property transferred by the bankrupt to defend- 
ant corporation with intent to defraud the sell- 
ers thereof.—Lynch v. Bronson, U. 8S. D. C., D. 
Conn., 160 Fed, Rep. 139. 


35. Petition for Review.—Where on appea) 
from, and on petition for review of, a judgment 
determining priorities of liens upon land, the 
court is asked to consider evidence in the rec- 
ord, it will dismiss the petition for review and 
hear the case upon the appeal.—Hendricks v. 
Webster, U. S. C. C. of App., Eighth Circuit, 159 
Fed. Rep. 927. 

36. Pleadings.—Under Bankr. Act, c. 541, 
sec. 18, subd. “b,” the judge may consider a de- 
murrer not filed in time if not filed for delay 
only, and in proper cases may extend the time 
to plead or answer.—In re Cooper Bros., U. S. D. 
C., E. D. Pa., 159 Fed. Rep. 956. 


37. Preferences.—The decree of the Massa- 
chusetts land court granting registration of title 
to land under Rev. Laws Mass. c. 128, does not 
bar a suit in equity by a trustee in bankruptcy 
to enforce a reconveyance of the lands alleged 
to have been conveyed by the bankrupt as @ 
preference against a defendant who was not @ 
bona fide purchaser in good faith in reliance 
on the registered title—Morris v. Small, U. 8S. 
c. C., D. Mass., 160 Fed. Rep. 142. 


38. Witness Fees.—Under Bankr. Act, c. 
541, sec. 21a, held, that a bankrupt’s husband 
cannot be compelled to testify in the bankruptcy 
proceeding without payment to him of his lawful 
fees.—In re Marcus, U. S. D. C.. D. Ver., 160 
Fed. Rep. 229. 

39. Banks and Banking—Aiding Misappro- 
priation.—In a trial for aiding a national bank 
cashier in misapplyine a stock certificate held 
by the bank, the prosecution could show that 
the bank’s minute book disclosed no record of 
the directors sanctioning the use of the cer- 
tificate—Cook v. United States, U. S. C. C. of 
App., Third Circuit, 159 Fed. Rep. 919. 


40.——Dissolution.—The period for which @ 
bank was chartered not having expired, it was 
authorized to sue on a note due it, notwith- 
standing it had gone into voluntary liquidation, 
paid off its depositors, and surrendered its cer- 
tificate.—Wilson v. First State Bank of Jetmore, 
Kan., 95 Pac. Rep. 404. j 


41. Bills and Notes—Delay in Presenting 
Check.—Mere delay in presenting a check for 
payment will not release the drawer and indors- 
er from liability, unless such delay caused a 
loss.—State Bank of Gothenburg v. Carroll, 
Neb., 116 N. W. Rep. 276. 

42. Boundaries—Agreements. — Acquiescence 
in a boundary line does not presuppose an agree- 
ment to a line either express or implied; on 
the contrary, an agreement fixing the division 




















line will be presumed from long maintenance 
of a fence or other monument.—Keller v. Har- 
rison, Iowa, 116 N. W. Rep. 327. 


43. Brokers— Delegation of Authority. — 
Where a real estate agent has authority only 
to sell property, he cannot delegate authority 
to subagents to make a contract of sale which 
will bind the principal.—Foss Inv. Co. v. Ater, 
Wash., 95 Pac. Rep. 1017. 

44. Carriers—Baggage of Passenger.—Where 
a trunk is delivered at a station in proper sea- 
son, the passenger has the right to require that 
it be carried on the same train with him.—Con- 
heim v. Chicago Great Western R. Co., Minn. 
116 N. W. Rep. 581. 

45. Ejection of Passenger.—On refusal to 
pay fare, and on the stopping of the train to 
eject him on that ground, any contract or any 
rieht to contract for passage on such train was 
forfeited.—Mullins v Illinois Cent. R. Co., Miss., 
46 So. Rep. 529. 

46. Insulting Passenger.—Where a street 
railway conductor in an altercation with a pas- 
senger used insulting language, and after the 
passenger had left the car the conductor and 
motorman committed a battery on him, it is for 
the jury whether the altercation and battery 
were a part of one continuous wrongful act.— 
Savannah Electric Co. vy. McCants, Ga., 61 S. E 
Rep. 713. . 

47. Limitine Liability.—Stipulations in bills 
of lading exempting the carrier from liability 
for floods, fire, etc., or any human agency, can- 
not exempt from lability for injuries which could 
have been prevented by extraordinary care on 
the part of the carrier and its servants.—Inman 
& Co. v. Seaboard Air Line Ry. Co., U. S. C. C., 
S. D. Ga., 159 Fed. Rep. 960. 

48. Protection From Fellow Passengers.— 
A railroad company. he'd liable for the failure 
of a guard to quell a disturbance or remove 
fellow passengers who were conducting them- 
selves so as to cause injury, where he had knowl. 
edge of the conditions—McMahon v. Interbor- 
ough Rapid Transit Co., 110 N. Y. Supp. 876. 

49. Constitutional Law—Equal Protection.— 
Neither due process of law nor equal protec- 
tion of the laws held denied to owner of prop- 
erty lying directly back of property abutting on 
street improvement by legislation creating a 
taxing district extending back from the line of 
the improvement 150 feet, and providing that 
property 50 feet or more from the street shall 
be liable if the abutting property proves insuffi- 
cient to pay the costs of the improvement.— 
Cleveland, C., C. & St. L. Ry. Co. v. Porter, U. 
8S. S. C., 28 Sup. Ct. Rep. 647. 

50. Insurance Statutes.—Civ. Code 1895, sec. 
2140. making insurance companies liable for 
damages and attorney’s fees for refusal in bad 
faith to pay a policy, held not in violation of 
Const. art. 1, pars. 2, 3, 4.—Harp v. Fireman’s 
Fund Ins. Co., Ga., 61 S. E. Rep. 704. 

51. License Tax on Street Railways.—An 
inviolable contract between a city and street 
railway companies which will prevent exaction 
of license tax held not created by ordinances 
passed grantine use of streets under which com- 
panies have agreed to pay certain sums for the 
use of such streets, where the right to exact 
the license fees is not relinquished.—City of St. 
Louis v. United Rys. Co., U. S. S. C., 28 Sup. Ct. 
Rep. 630. 

52. Presumptions in Favor of Validity.— 
Code Cr. Proc. sec. 454. providing for the com- 
mitment to the lunatic asylum of one acquitted 
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on the ground of insanity, having been in exist- 
ence and operation for many years without 
question, the court held bound to presume in 
favor of its validity until its violation of the 
constitution is established beyond all reason- 
able doubt.—Peonle vy. Baker, 110 N. Y. Supp. 848. 

53. Safety Appliance Act.—Legislative pow- 
er is not unconstitutionally delegated to the 
American Railway Association and the Interstate 
Commerce Commission by Safety Appliance Act, 
c. 196, sec. 5, 27 Stat. 531, requiring cars to have 
drawbars of a uniform height; the standard 
to be tixed by the association and declared by 
the commission.—St. Louis, I M. & S. Ry. Co. 
v. Taylor, U. S. S. C., 28 Sup. Ct. Rep. 616. 

54. Contracts—Rescission.—A contract re- 
scinding a former contract between complainant 
and defendant and P. jointly held not illegal as 
permitting one of two joint contractors to con- 
tract for rescission without the consent of the 
otner.—Wehner v. Bauer, U. S. C. C., N. D. Cal., 
160 Fed. Rep. 240. 

55. Written and Printed Portions.—Where 
a contract was written on a printed blank, the 
written or typewritten provisions control an un- 
certain or repugnant printed provision.—Heyn V. 
New York Life Ins. Co.,«N. Y., 84 N. E. Rep. 125. 

56. Contribution—Joint Debtors.—Defendant 
S., in the absence of a promise, held not liable 
for contribution to p.aintiff for money derived 
by »laintiff from property in which S. was in- 
terested and paid on a debt of a corporation in 
which plaintiff and S. were stockholders.—Mc- 
Geehan v. Reed, Colo., 95 Pac. Rep. 348. 

57. Corporations—Authority of Officers.—Un- 
der Comp. Laws 1897, Sec. 7040, one acting as 
secretary, treasurer and manager of a corpora- 
tion held without authority to bind a corpora- 
tion by a contract of employment for three 
years.—Laird v. Michigan Lubricator Co., Mich., 
116 N. W. Rep. 534. 

58. Compensation of Officer.—The presi- 
dent of a corporation held not entitled to re- 
cover for services rendered under an invalid 
resolution fixing salary, in the absence of alle- 
gation and proof that the services were outside, 
the ordinary duties of the office, notwithstand- 
ing the contract was executed.—Steele v. Gold 
Fissure Gold Min. Co., Colo., 95 Pac. Rep. 349. 

59. Directors.—It is repugnant to the judi- 
cial policy of the state to permit the continu- 
ance in control of directors against whom is 
made out a prima facie case of malfeasance, or 
who anpear to have been unfaithful to their 
trust.—Fitzgerald v. State Mut. Bldg. & Loan 
Assn., N. J., 69 Atl. Rep. 564. 

60. Insolvency.—The stockholder of an in- 
solvent corporation is not entitled to contribu- 
tion from his co-stockholders for costs and ex- 
penses of an action brought against him to re- 
cover on his double liability where the only de- 
fense was personal to him.—Harrison v. Stott, 
Kan., 95 Pac. Rep. 1045. 

61. Rates for Electric Lighting.—A quasi 
public corporation furnishing electric power 
may fix rates based on the cost of production 
and may make exnerimental contracts which re- 
sult in charging a less price to some customers 
than others for a limited time.—Graver v. Edi- 
son Electric Illuminating Co., 110 N. Y- Supp. 
603. 

62. Sale by Promoters to Corporation.—A 
company cannot avoid purchase of property sold 
to it by its ~romoters at a large profit while 
thev owned all the stock, in contemplation of 
a large issue to the public.—Old Dominion Cop- 


























per Mining & Smelting Co. v. Lewisohn, U. S. 
S. C., 28 Sup. Ct. Rep. 634. 


63. Sale of Stock.—Where directors of a 
corporation by misrepresentation induced a 
stockholder to believe her stock worth less than 
its true value and to sell it to them at a price 
less than it was worth, held, that they were 
guilty of fraud, and the stockholder could re- 
cover damages after ceasing to be a member of 
the corporation.—Von Au v. Magenheimer, 110 
N. Y. Suprn. 629. 


64. Counties—Collection of Taxes.—A person 
wh” has contracted with county commissioners 
for the collection of taxes is presumed to know 
the illegality of the contract, and cannot re- 
cover therefor on a quantum meruit.—State v. 
Fry, Kan., 95 Pac. Rep. 392. 

65. Courts—Expiration of Term.—After final 
adjournment of a term, the court or judge has 
no rower to make any other orders in a case 
in which a bill of exceptions was due at that 
term save to cause proper entries nunc pro tunc 
to be made.—State v. Brannum, Mo., 110 S. W. 
Rep. 695. 

66. Following Decisions of State Courts.— 
The rule established by decision of the courts 
of New Jersey that an engrossed act of the 
legislature duly approved, signed and filed is 
conclusive evidence of its contents, and cannot 
be contradicted by any evidence whatever, is 
one relating to the construction of the state 
statutes, and is binding on the federal courts. 
—United States v. Andem, U. 8. D. C., D. N. J., 
158 Fed. Rep. 996. 

67. Supervisory Jurisdiction.—A court must 
inquire whether the law either ~ives it jurisdic- 
tion or imposes on it the duty to entertain a 
given controversy, and must inquire into exist- 
ence of facts uron which the law imposes the 
power and the dutv. and in so decidin~ it acts 
judicially.—State v. Williams, Wis., 116 N. W. 
Rep. 225. 

68. Criminal Trial—Rape.—In a _ prosecution 
for rane, it was error to permit the prosecution 
to -“ove by the pvrosecutrix that she had had 
intercourse with the defendant several times 
before and the price paid.—Peop!e v. Lean, Cal., 
95, Pac. Rep. 380. 

69. Damages—Verdict.—A verdict in favor of 
a father for loss of services of his minor daugh- 
ter awarding him $4,860 held excessive, and 
properly reduced to $3,000.—McHugh v. Rhode 
Island Co., R. I., 69 Atl. Rep. 853. 

70. Death—Parties to Action.—Under Code 
1906, Sec. 721, a widow, though not required to 
join her children in an action for her husband’s 
wrongful death, could not deprive them of their 
rie": ‘+ participate in “4s damages recovered,— 
Foster v. Hicks, Mis3., 46 So. Rep. 533. 

71. Deeds—T-.me of Taking Effect—A deed 
must take effect upon its execution and delivery 
or not at all, and a deed of land not to take ef- 
fect until the death of the grantor is void as an 
attempt to make « testamentary disposition of 
property without complying with the statute of 
wills.—Benner v. Bailey, Ill., 84 N. E. Rep. 638. 

72. Descent and Distribution—Custody of 
Children.—A child of half blood can inherit 
property descending through her father, though 
the father has been deprived of her custody by 
a decree in a divorce proceeding.—MclIntyre v. 
Gelvin, Kan., 95 Pac. Rep. 389. 

73. Easements—Severance of Title—Thé pur- 
chaser of a building held to take it subject to 
the right of an owner of an adjoining building 
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to use a stairway and door in a partition wall 
as a neecssary means of access to the second 
story of the adjoining building.—Powers v. 
Heffernan, Tll., 84 N. E. Rep. 661. 

74. Elections—Political Parties. — Political 
parties result from the voluntary association of 
electors, and do not exist by operation of law; 
and they possess plenary powers as to their own 
affairs in the absence of legislative regulation. 
—Morrow v. Wipf, S. D.. 115 N. W. Rep. 1121. 

75. Eminent Domain—Right of Municipality. 
—The right of a municipality to take or damage 
private property for public use is no different 
than that of any other person or corporation 
having the right of eminent domain.—City of 
Jackson v. Williams, Miss., 46 So. Rep. 551. 

76. School Lands.—The territory of Okla- 
homa could recover from a railway company 
that had appropriated a portion of the land re- 
served for school purposes the rental value of 
the land so taken, and for the depreciation in 
the rental value of the remainder of the tract 
not taken.—Territory v. Choctaw, O. & W. Ry. 
Co., Okl.,°95 Pac. Rep. 420. 

77. KEquity—Dismissal of Bill Without Preju- 
dice.—A complainant may ordinarily dismiss his 
bill without prejudice at any time before final 
hearing unless such dismissal will cause prej- 
udice to defendant beyond that which arises 
from the risk of another suit—Houghton v. 
Whitin Mach. Works, U. S. C. C., D. Mass., 160 
Fed. Rep. 227. 

78.——Relief Awarded.—Where a defendant as 
a matter of equity is entitled to be subrogated 
to a mortgage lien, equity may, as a condition 
precedent to equitable relief to the owner of the 
real estate, compel payment of the mortgage. 
even though it is barred by limitations.—Hobson 
v. Huxtable, Neb., 116 N. W. Rep. 278. 

79. Evidence—Presumptions.—Where plaintifl 
was arrested while taking up cattle, in the dis- 
charee of his duties as a humane officer, it will 
be presumed that he. as an officer of the law, 
was discharging his duty in conformity to the 
statutes.—Wyatt v. Burdette, Colo., 95 Pac. Rep. 
336. 

80. Presumptions as to Intoxication. — 
While there is a presumption that a man is sob- 
er until shown to be intoxicated, yet, when it 
is shown that he was intoxicated and that he 
took one drink, it might be found from this fact 
and further opportunity that he took more.— 
Hoagland v. Canfield, U. S. C. C., S. D. N. Y., 
160 Fed. Rep. 146. 


81. Questions Calling for Opinion.—A ques- 
tion asked of an expert with reference to how 
far sparks emitted by a railroad engine would 
travel and be capable of setting fire on a windy 











day held objectionable.—Hitchner Wall Paper 
Co. v. Pennsylvania R. Co., U. S. C. C.. E. D. 
Pa., 158 Fed. Rep. 1011. 


82. Exceptions, Bill of—Signature of Judge 
—Where the special judge who tried a case had 
been elected to hold a part of a term of court, 
and signed a bill of exceptions in the case after 


the term, held, that the bill was not properly 
authenticated.—Berry v. Leslie, Mo., 110 S. W. 
Rep. 685. 


83. Execution—Right to Stay.—A stay of ex- 
ecution is not a right but a privilege, which the 
law making body may grant upon such easy or 
burdensome conditions as are deemed wise.— 
Petrified Bone Min. Co. v. Rogers, U. S. C. C., 
E. D. Pa., 159 Fed. Rep. 1019. 

84. Executors and Administrators—Discovery 





of Assets.—An order requiring a person sus- 
pected of having property belonging to an es- 
tate to deliver it to the administrator held ap- 
pealable, and a final and conclusive adjudication 
of the issue submitted if not annealed from.— 
Barto v. Harrison, Iowa, 116 N. W. Rep. 317. 

85. Fire Insurance—Earthquake Clause. — A 
provision in a fire insurance policy exempting 
the insurer from liability for any loss or dam- 
age by fire caused directly or indirectly by 
earthquake is valid and enforceable.—Richmond 
Coal Co. v. Commercial Union Assur. Co., Limi- 
ted of London, England, U. S. C. C., W. D. Cal., 
158 Fed. Rep. 983. 

86. Keepins Itemized Account.—The failure 
of insured to keep an itemized account of his 
daily cash sales, as required by his fire policy, 
does not avoid the policy, where he entered them 
on his books.—Arkansas Ins. Co. v. McManus, 
Ark., 110 S. W. Rep. 797. 

87. Fraud—Evidence.—Except where 
dential relations are invo!ved, the presumption of 
law is in favor of honesty and fair dealing, and 
the evidence in support of a claim of fraud 
must do more than to create a suspicion there- 
of.— Wendling Lumber Co. v. Glenwood Lumber 
Co., Cal., 95 Pac. Rep. 1029. 

88. Frauds. Statute of—Executed Contract.— 
Where defendant erected a building on a lot 
owned by his mother, with her oral consent, the 
building being completed and the contract fully 
executed, the contract was thereby taken out 
of the statute of frauds so as to give defendant 
a valid equitable interest in the property.—West- 
port Lumber Co. v. Harris. Mo., 110 S. W. Rep. 
609. 

89. Habeas Corpus—Determination of Issues. 
—On habeas corpus, the future welfare of an 
ll-vear old child held best served by remand- 
ing her to the custody of respondents, with 
whom she had lived for 10 years.—People v. 
Phelps, 109 N. Y. Supp. 943. 

90. Homestead—Property Subject.—After a 
family had moved from the husband’s farm to a 
house on town lots which he owned, the husband 
ieft his wife and child and returned to the farm, 
where he lived until his death. The wife and 
child continued to live only on the lots. Held, 
that their homestead right was only in the lots. 
—Miller v. Miller, Ill, 84 N. E. Rep. 681. 

91. Homicide—Assault with Intent to Kill.— 
To constitute murder in the first degree, the 
killing must be committed with express malice 
aforethought, or in perpetrating or attempting 
to perpetrate a crime punishable with death.— 
State v. Mills, Del., 69 Atl. Rep, 841. 

9° Husband and Wife—Homestead.—Where 
a woman and her putative husband were living 
together .ulegallv at the time he bought certain 
proverty, they did not constitute a family with- 
in the meanin= of the homestead law, so as to 
permit such vroperty being declared homestead 
property, and a conveyance of the land by him 
was not void because she did not join therein.— 
Middleton v. Johnston, Tex., 110 S. W. Rep. 789. 

93. Injunction—Secret Processes.—Plaintiff's 
secret unpatented process for extracting alcohol 
from the wood of emptv whisky barrels he'd not 
covered by patents of others, so that a state 
court has jurisdiction of a suit to enjoin a 
fraudulent use of it.—Eastern Extracting Co. 
v. Greater New York Extracting Co., 110 N. Y. 
Sv-~. 738. 

94. Grounds for Relief.—Equity will not 
restrain an action at law by lessor to dispossess 
lessee or for rent on the ground that a certain 
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covenant by a lessor was a condition precedent 
to the payment of rent and had not been per- 
formed.—White v. Young Men’s Christian Assn. 
of Chicago, Ill., 84 N. E. Rep. 658. 


95.—_—-Temporary Injunction.—A temporary 
injunction rests in the discretion of the court, 
and there should be such a full showing of all 
the facts that the judge may act with a thorough 
understanding.—State v. City of Parsons, Kan., 
95 Pac. Rep. 391. 


96. Interstate Commerce—Requiring Rail- 
road to Onerate Route.—Interstate commerce 
held not burdened by requiring railroad compa- 
nies to operate a particular line which they 
selected in a petition to state railroad commis- 


sion for approval of a consolidation.—Mobile, 
J. & K. C. R. Co. v. State of Mississippi, U. S. 
S. C., 28 Sup. Ct. Rep. 650. 


97. Intoxicating Liquors—Ordinances.—A city 
under its charter held to have power to pass an 
ordinance forbidding liquor licensees to permit 


females to frequent their place of business for. 


the purpose of drinking.—People v. Case, Mich., 
116 N. W. Rep. 558. 

98. Sales to Minors.—A licensed 
dealer must use due diligence to ascertain 
whether a person desiring liquor is of age.— 
S*o*- v. Salkowski, Del., 69 Atl. Rep. 839. 

99. Judgment — Estoppel. — That a party, 
throveh mistake, attempts to exercise a right 
or pursue a remedy to which he is not entitled, 
does not preclude him from afterwards pursuing 
a remedy for relief to which he is entitled.— 
Water, Light & Gas Co. v. City of Hutchinson, 
U. 8. C. C. of App., Eighth Circuit, 160 Fed. Rep. 
41. 

100. Full Faith and Credit.—The Mississip- 
pi courts cannot deny to a judgment of a Mis- 
souri court, based cn award in arbitration pro- 
ceedings in Mississippi, the full faith and credit 
secured by Const. U. S. art. 4, Sec. 1, to the 
judements of sister states because the original 
controversy grew out of a gambling transaction 
in Mississippi, made a misdemeanor by Ann. 
Code Miss. 1892, Secs. 1120, 1121, 2117.—Fauntle- 
roy v. Lum, U. 8. S. C., 28 Sup. Ct. Rep. 641. 

101. Landlord and Tenant—Constructive Evic- 
tion.—That a fellow tenant in apartments above 
defendant’s kept a dog, which when left alone 
barked, etc., held not to constitute an eviction 
of defendant, so as to release him from liability 
for rent under a lease.—McKinny v. Browning, 
110 N. Y. Supp. 562. 

102. Forfeiture of Lease.—-A sale by trustee 
in bankruptcy under order of court of bank- 
rupt’s interest as lessee held not a breach of 
condition in such lease that if the lessee as- 
signed or his interest should be sold under 
legal execution without the lessor’s consent it 
should be void.—Gazlay v. Williams, U. S. 8S. 
c., 28 Sup. Ct. Rep. 687. 

103.——Improvements.—A lessor has no right, 
without the consent of the lessee, to impose ad- 
ditional burdens on leased premises, or to enter 
thereon for the ~urpose of improving the same. 
—Hirsh v. Valloft, La., 46 So. Rep. 103. 

104.——Recovery of Premises.—Where a con- 
tract of a landlord for leasing does not by its 
terms terminate the tenancy, two notices held 
essential to enable the landlord to maintain un- 
lawful detainer, one to terminate the tenancy 
and the other a demand, after the termination, 





liquor 








for a surrender of possession.—Ross v. Gray 
Eagle Coal Co., Ala., 46 So. Rep. 564. 
105. Life Estates—Crops.—Where a_ tenant 





for life, with power to make an appointment of 
the fee by will. appoints the fee by will and 
‘ies before a crop has been severed from the 
iard, the crop passes to his representative as 
personal property.—-Keays v. Blinn, Ill, 84 N. 
E. Rep. 628. 

106. Life Insurance—Solvency of Company.— 
In determining the financial condition of an 
insurance company organized under the natural 
premium or mutual assessment plans, its prob- 
able income from premiums on policies issued 
must be considered.—Dempster v. Opocensky, 
Neb., 116 N. W. Rep. 524. 





107. Limitation of Actions—Action on Acci- 
dent Policv.—Laws 1905, p. 9, c. 5, providing 
that a morteagor’s absence or nonresidence 


shall not suspend the running of limitations as 
to proceedings for foreclosure, does not apply to 
eauses of action which accrued before the pass- 
age of said statute.—A. D. Clarke & Co. v. Doyle, 
N. D.. 116 N. W. Rep. 348. 

108. Application of Payments.—Payment of 
an indebtedness by a firm for the benefit of the 
lender of demand funds to the firm and a charge 
of such amount on the lender's account held not 
to revive loans against which limitations had 
run, but should be applied entirely to the pay- 
ment of loans not then barred.—In re Girvin, 
U.S. D. C., 160 Fed. Rep. 197. 


109. Mandamus — Where Lies. — Mandamus 
held not to lie to compel the state board of 
agriculture to sever water and sewerage con- 
nections between the sewerage and water plants 
of the state aericultural college and individuais 
owning lands adjacent to the college grounds.— 
Attorney General v. State Board of Agriculture, 
Mich., 116 N. W. Rep. 552. 

110. Marriange—Guilt of Illegal Marriage.— 
The mere fact that a woman’s prior undissolved 
marriage renders her subsequent marriage void 
does not make her “the guilty party” in a pro- 
ceeding to nullifv the marriage, within Pub. St. 
1901, c. 175, Sec. 13, authorizing an order against 
the guilty party providing for the support of 
their child.—Bickford v. Bickford, N. H., 69 
Atl. Rep. 579. 

111. Master and Servant—Assumed Risk.— 
Rule that employee does not assume risk of 
danger arising from negligence of his employer 
held not to apply where negligence and result- 
in~ danger are known to the employee before en- 
tering upon performance of his work.—De Kal- 
lands v. Washtenaw Home Telephone Co., Mich., 
116 N. W. Rep. 564. 

112. Contributory Negligence.—Where an 
employee injured by slivers flying from a chisel 
used by co-employees had no reason to anticipate 
injury because of lack of knowledge of the 
condition of the chisel, there was no occasion 
for the employee to attempt to avoid injury.— 
Baltimore & O. S. W. R. Co. v. Walker, Ind., 84 
N. E. Rep. 730. 

113. Incompetency of Fellow Servant.— 
Where a superintendent having full charge of 
the work had knowledge of the incompetency of 
a fellow servant, through whose negligence 
plaintiff was injured, such knowledge was im- 











putable to the master.—McCalls Ferry Power 
Co. v. Price. Md., 69 Atl. Rep. 832. 
114. Injury to Servant.—A declaration that 





a locomotive engineer was killed by a derail- 
ment caused by a col:ision with a cow which 
strayed on the track owing to defendant’s neg- 
ligence in failin-- to fence its right of way stat- 
ed no cause of action against the railroad com- 
pany at common law.—Gill v. Louisville & N. 
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R. Co.. U. S. C. C., E. D. Tenn., 160 Fed. Rep 
260. 

115.——Injury to Servant.—It is not contribu- 
tory negligence for an employee to go between 
the cars to couple them, where the coupling 
could have been safely performed had not 
another car of whose movements he had not 
been warned been pushed against it.—Pecard v. 
Menominee River Sugar Co., Mich. 116 N. W. 
Rep. 532. 

116. Injury to Third Party.—Where a cor- 
nice during the process of construction fell and 
injured a pedestrian, whether the owners of the 
property ought ‘~ have anticipated the acci- 
dent or taken precautions to guard against its 
consequences held for the jury.—Chute v. Moes- 
er, ™-n,, 95 Pac. Rep. 398. 

117. Mines and Minerals — Conflicting Lode 
Locations.—Ground embraced in a mining loca- 
tion may become part of the public domain so 
as to be subject to another location if, when 
the second location is made, there has been an 
actual abandonment by the first locator.—Far- 
rell v. Lockhart, U. S. S. C., 28 Sup. Ct. Rep. 
681. 

118. Proceedings on Adverse Claim. — 
Where an adverse claimant to a mining claim 
fails to show any right to the ground in con- 
troversy, he cannot object that the claimants 
are not entitled to a patent because of the in- 
sufficiency of their declaratory statement.—Mil- 
waukee Gold Extraction Co. v. Gordon, Mont,., 
95 Pac. Rep. 995. 

119. Monopolies—Enticement of Employees.— 
Enticement of plaintiff’s employees by defendant 
and oppression of such of defendant’s emp ‘oyees 
as bought stock in plaintiff company held not a 
violation of the Sherman act.—American Banana 
Ce. v. Uuited Fruit. Ca. U. 6. Cc. C.. 8. D. BM. Y.., 
160 Fed. Rep. 184. 

120. Mortgages—Subrogation.—Where a jun- 
ior mortgagee redeemed from the foreclosure 
sale on a first mortgage, she became subrogated 
to all of the first mortgagee’s rights to the same 
effect as though the first mortgagee had as- 
signed to her the certificate of sale issued 
foreclosure of the first mortgage.—Bristol v. 
Hershev, Cal., 95 Pac. Rep. 1040. 

121. Municipal Corporations—City Council.— 
A meeting of the citv council held a valid “call- 
ed meeting” within the city charter and an ordi- 
nance, notwithstanding the notice therein pro- 
vided for may not have been given.—Ryan v. 
City of Tuscaloosa, Ala., 46 So. Rep. 638. 

122._—-Defective Sidewalks.—One repairing a 
sidewalk held not negiigent in taking up a flag 
thereof, and temporarily leaving a depression, 
into which one stens in the daytime.—Fitz- 
gerald v. Degnon Contracting Co., 110 N. Y. 
Supp. 857. 

123. Negligence.—In an action against the 
owner of a brewery for personal injuries to a 
child nine years old, which was injured by fall- 
ing over a projectine lever attached to a malt 
box standing on the sidewalk, defendant’s neg- 
ligence held for the iury.—Stahle v. Poth, Pa., 
69 Atl. Rep. 864. 

124. Power to Issue Bonds.—Where the 
power to incur a debt for a necessary expense 
exists, a town may issue bonds for its payment, 
if prudence and existing conditions render that 
course desirable.-—Commissioners of Town of 
Hendersonville v. C. A. Webb & Co., N. C., 61 
S. E. Rep. 670. 

125. Navigable Waters—Nuisances.—A _ pier 
extending from high-water mark, which does 














not interefere with navigation or with the use 
bv the public of the waters, is not a nuisance.— 
Barnes v. Midland R. Terminal Co., 110 N. Y. 
Supp. 545. 

126. Parent and Child—Right to Custody.— 
Where a mother is able to properly provide 
for her child, that its grandparents are better 
able financially to do is not ground for de- 
priving her of its custody.—People v. Beau- 
doin, 110 N. Y. Supp. 592. 


127. Railroads — Care Required as to Tres- 
passers.—A railroad engineer, while bound to 
take immediate stens to avoid injuring a tres- 
passer on receiving notice that the trespasser is 
unable to care for himself, in the absence of 
such notice is entitled to assume that he will 
leave the track up to the last moment of his 
ability to do so before being struck by the 
train.—Beach v. Southern Ry. Co., N. C., 61 S. 
E. Rep. 664. 

128. Sales—Fraud.—Where personal property 
is- purchased by fraud, the seller’ held 
to have the same right of action against one ac- 
quiring the property from the fraudulent pur- 
chaser, unless he is a bona fide purchaser, that 
he would have against the purchaser.—Wendling 
Lumber Co. vy. Glenwood Lumber Co., Cal., 95 
Pac. Rep. 1029. 

129. Telegrashs and Telephones—Negligence. 
—A telegraph company negligently transmit- 
ting a message authorizing the sendee to pur- 
chase cotton for the sender held liable for spec- 
ified damages.—Western Union Telegraph Co. 
v. McCants, Miss., 46 So. Rep. 535. 

130. Usury—Interest on Mortgage.—The pur- 
chaser of real estate subject to a mortgage 
thereon for interest partly in excess of 12 per 
cent can defend as against usury on the ground 
that he stands in privity with the mortgagor.— 
Grove v. Great Northern Loan Co., N. D., 116 
N. W. Rep. 345. 

131. Warehousemen — Admissibility of Ev!i- 
dence.—In an action on a contract to recover 
storave charges on goods stored with plaintiff, 
and the charges paid for having them moved to 
a warehouse, letters to defendant held admiss- 
ible to show defendant’s knowledge of why they 
were removed.—Cahill v. Phelps, Mass., 84 N. 
Ey. Rep. 496. 

132. Waters and Water Courses—Surface 
Waters.—Where the land of defendant could not 
be drained by the natural outlet, he was not 
justified in cutting a ditch, delivering the waters 
into another water course to the damage of 
plaintiff owning lands through which the water 
course ran.—Erhard v. Wagner, Minn., 116 N. 
W. Rep. 577. 

133. Wills—Testamentary Capacity. — That 
testator bequeathed his property to his servant 
held not indicative of unsoundness of ,mind.— 
Lum v. Lasch, Miss., 46 So. Rep. 559. 

134. Witnesses—Competency.—A witness held 
incompetent to testify as to the practice of 
defendant’s engineers with reference to punch- 
ing holes in the spark arresters to make the 
engines steam better.—Hitchner Wall Paper Co. 
v. Pennsylvania R. Co., 1). S. C. C., E. D. Pa., 
158 Fed. Rep. 1011. 

135. Work and Labor—Amount of Recovery. 
—Tnat the sum received from an insurance 
company by the owner of a building destroyed 
by fire to replace it exceeded the reasonable 
value of the new building does not entitle the 
contractor replacing the building to recover 
such sum in an action on a quantum meruit.— 





| Foulger v. McGrath, Utah, 95 Pac. Rep. 1004. 








